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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
JEAN W LKI NSON
Debt or . No. 7-92-13715 SA

PHI LLI P E. CUSHMAN and
JANETTE R. CUSHVAN,
Plaintiffs,
V. No. 93-1020 S

JEAN W LKI NSON
Def endant .

MEMORANDUM OPI NI ON ON MOTI ON TO REOPEN
ADVERSARY PROCEEDI NG AND SET ASI DE DEFAULT JUDGVENT

This matter cane before the Court for a final hearing on
the notion of defendant Jean W/ ki nson (“Defendant” or
“Debtor”) to reopen this adversary proceedi ng and set aside
the default judgment (“Motion”). Defendant appeared through
her attorney M chael Daniels. Plaintiffs Phillip and Janette
Cushman (“Cushmans”) appeared through their attorney Donal d
Becker. Defendant seeks to set aside the default judgnent
under Rule 60(b)(6) of the Federal Rules of Civil Procedure.
The Court conducted an evidentiary hearing on the notion, and
now i ssues this Menorandum Opi nion as its Findings of Fact and
Concl usions of Law. This is a core proceeding. 28 U S.C. 8§

157(b) (2) (1).



Specific Procedural History of the Mdttion

Def endant filed her chapter 7 bankruptcy proceedi ng on
Oct ober 21, 1992 in the District of New Mexicol. FEric Elnore,
Attorney, represented her in this case. The first neeting of
creditors was set for Decenber 2, 1992 and the |ast day to
oppose di scharge and/or contest dischargeability of debts was
February 1, 1993. The Cushmans filed this adversary proceedi ng
on January 28, 1993. The summmons was issued on February 8,
1993 setting a pretrial conference for March 15, 1993. The
Certificate of Service on file shows that the sumons and
conpl aint were served on February 16, 1993, on both defendant
at her address of record and attorney Elnpore?  The sumons
required the filing of an answer no later than March 10, 1993.

Two days earlier, on March 8, 1993, Defendant filed a chapter

The Court granted the Cushmans’ notion to change the
venue of the underlying bankruptcy case at an April 19, 1993
hearing, transferring the case to the District of Oregon

°The Certification of Service, filed February 16, 1993 was
not signed. Barbara Long, a paralegal for the Cushmans’ then
attorney Steven C.M Long, filed an affidavit on Septenber 29,
1994 in the by-then cl osed adversary proceeding, that states
she in fact mailed the conplaint and summons on the date
specified in the certificate.

Page -2-



13 petition through attorney Ken Egan. No answer or other
responsi ve pleading was filed in the adversary. On March 15,
1993, judgnent was entered by default declaring that a debt
owed by defendant in the sum of $137,500 plus interest at the
rate of 9% from July 18, 19883 was excepted from di scharge
pursuant to section 523(a)(6). The adversary proceedi ng was
t hen closed on April 5, 1993.

On Novenber 1, 1993, Andrew Toth-Fejel, an Oregon | awer,
filed a notion to appear pro hac vice for defendant, and al so
filed a notion to change venue of this adversary proceeding to
the District of Oregon. The nmotion for change of venue was
heard on Novenber 16, 1993, and denied. On August 25, 1994,
attorney M chael Daniels entered his appearance for defendant
by filing the Mdtion to Reopen and Set Aside Default Judgnent.
There were several prelimnary hearings on the notion to set
asi de before the Hon. Judge Rose, but the notion was not tried
until the case was effectively assigned to this Judge in |ate

1998.

35This debt is evidenced by a judgnent entered in Cl ackanas
County, Oregon on July 11, 1988.
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The Mbtion to Reopen and Set Asi de Judgnent

The notion to reopen and set aside default judgnent
all eges, in part, that defendant had no actual know edge of the
case and that she never received the sumons and conpl aint;
that her attorney did not provide it to her, informher of it,
or advise her regarding it; that she suffers froma nental
i npai rment and needed t he gui dance of an attorney; and that the
state court conplaint contained no allegations of intentional,
mal i cious or willful conduct that would serve as the basis for
a nondi schargeability conplaint under section 523(a)(6).

Before turning to the nerits of defendant’s notion, the
Court finds another, sinpler, way to resolve this matter.
Def endant filed a chapter 13 proceeding on March 8, 1993. This
petition triggered an automatic stay, which was applicable to
t he nondi schargeability conplaint pending in the chapter 7
case. The default judgnment was entered in violation of the

automatic stay and should be set aside.* However, even if the

4 The Court assunes that neither Judge Rose nor creditors’
t hen counsel (Steven C.M Long) were aware of the chapter 13
filing. However, M. Long testified that at the pretrial
conference a week |ater, on March 15, at which Judge Rose
entered the default judgnent submtted by M. Long, it was M.
Egan (who filed the chapter 13 case) rather than M. Elnore
(who filed the chapter 7 case) that Judge Rose sought to get
on the tel ephone at the hearing for the Debtor.
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default judgnent were not in violation of the automatic stay,
the Court finds that defendant has shown good grounds to set
asi de the default judgnment.

Facts and Additional Procedural History

I n support of her notion, Defendant put on vi deotaped
testimony of her psychol ogist, and testified on her own behal f.
The testinony of the psychol ogi st (Steven Mal one, Ph.D.) was
essentially uncontradicted. He was treating defendant in the
fall of 1992, and performed an eval uation of her in February
1993. Defendant had dysthm a® and an organic personality

di sorder in a schizotypal style® a condition (as she had it)

““Dysthma is a disorder involving chronically depressed
mood occurring nost of the day, nore days than not, for at
| east 2 years. In addition to depressed nood, synptons can
i nclude appetite and sleep problens, |ow energy and self-
esteem poor concentration, difficulty maki ng decisions, and
feelings of hopel essness.” Portnoff v. Apfel, 1998 W 23171,
1 at n.1 (E.D. Pa. 1998)(citing Di agnostic and Statistical
Manual of Mental Disorders, 345-46 (4!" ed. 1994)).

6 According to Dr. Ml one, an organic personality
di sorder in a schizotypal style differs from schizophrenia in
t hat both conditions lead to odd beliefs and affect, but the
former condition includes occasional rather than ongoing
hal | uci nati ons or delusions. An example of the forner
condition would be that three out of four tinmes she had an
appoi nt rent downt own, Defendant would find that she had
forgotten her purse, or forgotten quarters for parking, or
woul d find that she arrived at the wong tine, or would forget
t he appoi ntnent al together, and then becone extrenely
frustrated.

Schi zotypal personality disorder is described in the

Page -5-



now i ncluded in the termdenentia. She was brain inpaired, and
had difficulty interacting with people. She found daily life
difficult, constantly losing and forgetting things. She led a
di sorgani zed and chaotic |life due to cognitive deficits. She
had suffered a brain injury. She was under consi derable
stress: her father (who hinself was probably schizophrenic) had
di ed of cancer, her husband had di ed of cancer, and the
Cushman’s Oregon | awsuit upset her and she obsessed on it.

Def endant had psychotic synptoms including hallucinations and

Di agnostic and Statistical Manual of Mental Disorders:
The essential feature is a personality disorder in
whi ch there are various oddities of thought,
percepti on, speech, and behavi or that are not severe
enough to neet the criteria for schizophrenia. No
single feature is invariably present. The
di sturbance in the content of thought may include
magi cal thinking (or in children, bizarre fantasies

or preoccupations), ideas of reference, or paranoid
i deation. Perceptual disturbances may include
recurrent illusions, depersonalization, or

derealization (not associated with panic attacks).
Often, speech shows marked peculiarities: concepts
may be expressed unclearly or oddly or words used
devi antly, but never to the point of |oosening of
associ ations or incoherence. Frequently, but not
i nvari ably, the behavioral manifestations include
soci al isolation and constricted or inappropriate
affect that interferes with rapport in face-to-face
i nteraction.
United States v. Shakur, 560 F.Supp. 318, 330 at n. 14 (S.D.
N. Y. 1983)(citing Diagnostic and Statistical Manual of Mental
Di sorders 312 (3d ed. 1980)).
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depersonal i zati on experiences’. Her social functioning was

mar kedly i npaired and she could take any single interaction and
get confused, distorting it and m sunderstanding it.

Intell ectually she was “l ow normal” and her concentration was
“l'ow normal”. It was difficult for her to renmenber what people
said. The psychol ogist’s nost inportant finding was that on
good days she would be nerely “inpaired” but on bad days she
woul d seem like she had a m|Id case of Alzheiner’'s disease.

Hi s di agnosis was organic personality disorder or denmentia,
generalized anxiety disorder, and | ongstanding dysthm a.

In Dr. Mal one’s opinion, she was |ikely not to understand
what was occurring in a courtroom situation; she m ght
under st and sonewhat after a nonth or so, but not on a day to
day basis. She was also likely to m ss or ignore her mail

She mi ght in fact have contacted her attorney often over a

‘Depersonal i zation is described as:

[Aln alteration in the perception or experience of

the self so that the usual sense of one’s own

reality is tenporarily |ost or changed. This is

mani f ested by a sensation of self estrangenment or

unreality ... Derealization is frequently present.

This is manifested by a strange alteration in the

percepti on of one’s surroundings so that a sense of

the reality of the external world is |ost.
United States v. Shakur, 560 F.Supp. 318, 330 at n. 14 (S.D.
N. Y. 1983)(citing Diagnostic and Statistical Manual of Mental
Di sorders 259 (3d ed. 1980)).
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short period of tinme, but that would al so be consistent with
hi s di agnosis of the schizotypal aspect of her illness: she
obsessed about this problemw th the Cushmans for years, but
her cognitive deficits would have led her to focus on details
that no one else would think were significant. He assuned that
she had sonme (or a lot of) help witing the letters shown to
her by Cushmans’s counsel.® Dr. Mal one assuned that

Def endant’s condition existed prior to 1992, and it was just as
bad the last tinme he saw her, in 1998.

During the trial, the Court had anple opportunity to
assess the Debtor’s denmeanor; everything the Court observed
fully supported the opinion of her psychol ogist. For exanple,
t hroughout her testinony Debtor appeared extrenely anxi ous and
rushed her words as if desperate that she woul d not be all owed

to explain what had happened to her. She | ost her conposure

8 While Dr. Malone apparently thought her letters
(deposition exhibits 1-8) were done well enough to suggest she
had help witing them the inpression the letters left on this
judge, particularly after observing Defendant testify, was of
soneone struggling to conmuni cate urgently but so strangely
that it detracted from her nessage. Wiile it is true, as the
Cushmans repeatedly enphasized, that Dr. Ml one said that
Def endant could get by “with a little help fromher friends”,
the details of his testinony suggested Defendant’s deficits
were far in excess of the mnor |evel of help she needed as
suggested by the phrase (or, for that matter, by the Beatles’
song) .
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nore than once. At one point she becane al arned when she was
asked for her social security nunber, and asked al nost crying
why sonmeone wanted that information from her.

In addition to the psychol ogist’s evidence, Debtor
testified about various events relevant to this case. It was
clear to the court that she did not understand the nature of
the Oregon state court case. It was also clear that she was
confused about bankruptcy and the chronol ogy of her bankruptcy
cases.

The Debtor began by explaining the circunmstances of her
neeting the Cushmans and what led to the lawsuit, which
apparently was based on allegations that the Debtor, contrary
to the zoning regul ations of M| waukie, Oregon, nmaintained a
dupl ex, conducted a business out of the house (selling Shaklee
products), built a storage shed instead of a swi mm ng pool on a
portion of the property, and maintained a cattery. The filing
of that conplaint resulted in a jury trial conducted while the
Debtor was caring for her nother, who was blind and confined to
a wheel chair, and had seventeen different nedical conditions,

i ncl udi ng having suffered a stroke which required Debtor to
provi de her care. Before the end of the trial, Debtor herself

becanme ill with bl ood poisoning and was hospitalized, and did
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not learn of the verdict from her counsel until at | east
several days after the trial. The jury awarded a verdict of
$137,000.00 to the Cushmans. Debtor unsuccessfully appeal ed

the verdict.?®

9 The anpunt of the award, and the fact of the award
itself, are not challenged in the Mdtion. But the Debtor’s
account of her attorneys’ work in that case is simlar to the
accounts of the work done for her by nobst of her other
attorneys. For exanple, she described her attorneys as
bringing boxes full of her docunents to the trial, and going
over themw th her during the trial. She also says that when
she consul ted anot her attorney about an appeal, that attorney
told her that her homeowner’s policy would have paid for the
defense of the first trial. She said that her trial attorneys
had not told her that, had instead charged her for all their
wor k, and subsequently told her that they had consi dered and
rejected on their own the possibility of nmaking a demand for a
def ense on her homeowners policy. She said that another
homeowner’ s policy did pay for the appeal, which was
unsuccessful .

The Court has some concerns about the Debtor’s litany of
conpl ai nts against a series of attorneys, except for her
counsel for this Mtion, who represented her (besides how
badly such a list of conplaints reflects on the | egal system.
Ordinarily the assertion that a whole series of |awers had
mal practiced, one after the other, would raise a credibility
issue. Indeed, it was this judge's experience, when earlier
practicing as an attorney, that frequently those clients who
canme in conplaining nost vociferously about how badly they had
previ ously been represented turned out to be thensel ves the
source of the problem In this instance, however, as set out
bel ow, a review of the files/docket sheets fromthe four New
Mexi co cases and this adversary proceeding, plus materials
fromthe Oregon chapter 11 case, and a short Westl aw search,
strongly suggests that Debtor was correct in her assessnent.
And in any event, no contrary evidence was presented by the
Cushmans, who had the option of presenting testinmony fromthe
attorneys in question. (The Cushmans argued that Defendant
chose attorneys whom she knew woul d practice unethically, as
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VWhen questi oned about what happened after the dism ssal,
t he Debtor testified that she had understood her insurance
woul d pay her debts and file sonme type of appeal, but in the
end it was not successful. She did not quite understand how
this would work or why it had not been successful, it was a
“court type of thing.”

Followi ng the jury verdict, Debtor consulted an attorney,
W I Iliam Cl aussen, who recommended a chapter 11 bankruptcy. At
the tinme, she had nedical bills related to her nother’s fina
illness and the $137,500 judgnment. Debtor filed this Chapter
11 on Septenber 8, 1988 in the District of Oregon, Case 388-

04020-P11. Her chapter 11 l|lasted for about 2 1/2 years but was

part of a strategy of multiplying proceedi ngs and vexing the
Cushmans. The Court finds no support for that argunent in the
record or in Defendant’s denmeanor at trial.) O course, the
findings in this menorandum concerning the conduct of those
attorneys should be taken only for what they are: findings

whi ch the Court needed to make for purposes of deciding the
Motion but rendered w thout those attorneys having had any

i nput into the process of deciding the Mtion.
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di sm ssed!® in January, 19911 After the appeal didn’t work

Oplaintiff’s Exhibit 37 is a transcript of the January
11, 1991 hearing in which the Hon. Judge Perris, Bankruptcy
Judge, dism ssed the chapter 11 for |ack of good faith
evidenced by a pattern of transferring and encunberi ng assets
prepetition, failing to disclose transfers on the statenent of
financial affairs, failing to disclose assets, and failure to
conply with discovery. On cross exam nation at the hearing on
t he Motion, defendant did not know or understand the contents
of Judge Perris’ ruling. She did testify, however, that
prepetition transactions in which she purchased a $35, 000
i nsurance policy and a $3,000 handgun were advi sed by M.
Cl aussen (presumably in an attenpt to maxi m ze exenptions); in
fact, the evidence (the letters conprising exhibits 1 and 2)
supported her contention that the attorney arranged an
i nsurance transaction and it took place at his office.
Nothing in the transcript of the January 11, 1991 hearing
suggests that M. Cl aussen, who was still representing
Def endant, told Judge Perris of his role in these
transactions. She also testified that she nortgaged her real
estate for a $70,000 | oan before she | earned of the jury
verdict in order to take care of her nmother and fix the
probl ens the Cushmans were conpl aining of, and that she had
set aside $10,000 with her brother for the appeal of the jury
verdict, and told M. Cl aussen about those transactions. She
al so could not renmenber transferring any property before her
chapter 11, although she did testify that at sone point sone
attorneys hel ped her set up a revocable |living trust.

Hl'n 1996 M Cl aussen was suspended for one year fromthe
practice of |aw by the Suprene Court of Oregon, for activities
unrel ated to the debtor’s chapter 11 that occurred during 1988
t hrough 1990, the sane tine period he represented debtor. In
re Conduct of Claussen, 909 P.2d 862, 873, 322 Or. 466, 487
(1996) (en banc). Anong the findings were: Claussen
intentionally failed to disclose facts to the bankruptcy court
that he was duty-bound to disclose, and that he made
affirmati ve statements that he knew were untrue, 1d. at 870,
322 Or. at 481; Claussen engaged in a course of conduct that
prejudi ced the procedural functioning of the bankruptcy court
and affected the substantive interest of the parties, the
effect of which was to “derail” a Chapter 11 proceeding, |d.
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out, defendant decided to move to Las Cruces, New Mexi co.
According to Defendant, she then visited with Kenneth
Egan, an attorney, who recommended that she file a chapter 13
proceedi ng. But as she suggested in her testinmony when she
expressed concern that she m ght have dates and events m xed
up, Debtor is incorrect in her chronology. The first filing in
New Mexico was a chapter 7 with attorney Eric El npore, on
Oct ober 21, 1992. Later, Defendant testified that she
conmuni cated with El nore often, who al ways said that nothing
was going on in the case!2 Plaintiff’s exhibit 32 is a
sunmary of defendant’s tel ephone bills showing calls to El nore.
Bet ween January 29, 1993 and March 5, 1993 there were 20 | ong
di stance tel ephone calls to Elnore. Five of them were over 15
mnutes in length. It therefore appears that defendant went to

great lengths to keep informed. Defendant testified that

at 871, 322 Or. at 483-84; and Claussen intentionally failed
to disclose a settlenent of the parties to the bankruptcy
court that he was required to disclose, 1d., 322 Or. at 484.

M. El nore was subsequently suspended indefinitely from
the practice of law for nmultiple violations of the Rul es of
Prof essi onal Conduct, including inconpetence in bankruptcy
representation involving an unrel ated chapter 7 proceeding.
Matter of Elnore, 934 P.2d 273, 276, 123 NNM 79, 82 (1997).
One of the findings was that he failed to notify his client
regardi ng correspondence from opposi ng counsel or its
contents. |d. at 274, 123 N.M at 80.
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El more never told her about the pendency of this adversary
proceedi ng. Later, Elnore made statenents to one of Debtor’s
Oregon attorneys?® that he did not think it necessary to send a

copy of the nondischargeability conplaint to Defendant. And

Bwhen venue of the bankruptcy was transferred to Oregon,
def endant enpl oyed attorney Toth-Fejel to represent her in
Oregon. She testified that later she paid him $3,000 to
represent her in this adversary proceedi ng; the record shows
that the extent of his representation was the filing of a
notion to appear pro hac vice and a nmotion to transfer venue
of the adversary proceeding to Oregon, and appearing by
t el ephone at one prelimnary hearing. \Wen the notion to
change venue was denied in Novenber, 1993, defendant at first

assunmed Toth-Fejel was still working on the case, but later
f ound out he was not. As soon as she di scovered this she
started to | ook for substitute counsel. Over the next nonths

she contacted various attorneys to represent her. She also
testified that she was sonewhat confused as to where she
needed to be represented, given that venue of her chapter 7
case had changed to Oregon. G ven these circunstances, the
Court finds that the notion to reopen and set aside the
default judgnment was filed within a reasonable tine.

As an interesting note, the Court discovered that M.
Tot h-Fejel was al so the subject of disfavor (albeit nuch |ater
intime) with the Bankruptcy Court for the District of Oregon.
In Toth-Fejel v. Kranmer Toth-Fejel Law Firm (In re Des Chuttes
| nvestments, Inc.), 1999 W 1012870 (D. Or. 1999), the United
States District Court affirned a decision of the bankruptcy
court assessing sanctions in the anount of $105, 424.29 agai nst
M. Toth-Fejel and Des Chuttes for “representati on of Des
Chuttes in a frivolous Chapter 11 bankruptcy proceeding.” 1d.
at 1. The bankruptcy court found that Toth-Fejel’s
unprof essional |egal representation was essential to his
client’s fraud, and found that he “wilfully breached his duty
to investigate both the legitinmacy of Des Chuttes’ bankruptcy
petition, which was clearly filed in bad faith and [a notion]
whi ch was neither warranted by existing |law nor prem sed on a
good faith basis for nodification of existing law.” 1d. at 3.
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sonmetime after that, when Defendant confronted M. Elnore in
his office about her file, he gave it to her shouting “Take the
whole file!” This was the first time that Defendant saw a copy
of the Cushman conpl ai nt.

On March 8, 1993 defendant filed a chapter 13 case with
attorney Kenneth Egan'4. Shortly thereafter, M. Egan told her
that there was sonme type of technical objection and nechani cal
probl em which was not a good way to start a case, so she woul d
be better off refiling the Chapter 13 case, to correct the

error 15, She had no idea what the error was, but took her

14Case 13-93-10769 was filed while the chapter 7 was still
pending. It is unclear to the Court why defendant believed she
needed to consult a bankruptcy attorney at this tine if she
were unaware of the pending dischargeability conplaint.
However, the uncontradicted testinony was that she had no
know edge of the conplaint, despite the fact that there was no
evi dence that the mailing of the original conplaint and
summons was unsuccessful. Her |ack of actual know edge would
be consistent with Dr. Malone's testinony that she woul d
forget to pick up her mail

The docket for this case shows that the Cushmans filed a
motion to dismss the first chapter 13 on April 16, 1993, to
whi ch the debtor responded on May 3, 1993. The Chapter 13
trustee then filed a notion to dism ss or convert on June 4,
1993. Notice of this notion was served on June 18, 1993;
debt or never responded to the trustee’s notion (perhaps this
was the mechanical problemreferred to by the attorney). The
Cushmans then submtted to Judge Rose an order granting their
notion, which was signed and entered on July 2, 1993. This
order incorrectly recites that no response had been filed to
t he Cushmans’ notion to dismss. M. Egan did nothing to
correct the record, perhaps because by this tinme he had
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attorney’s advice and refiled!s. She testified that the entire
process was M. Egan’s idea, and she went along. On cross
exam nati on defendant was asked if she was aware that she had
mul ti pl e bankruptci es pending at various tinmes; she responded
t hat she al ways went through her attorneys and thought it was
“okay”. She did not believe that she ever made any chapter 13
payments, and at first did not know what those were, confusing
pl an payments with nortgage paynents that were bei ng nmade on
nort gaged property in Oregon. She could not remenber going to
court in either chapter 13 case, but did recall being in the
court house.

Next, defendant’s conpani on deci ded that he wanted to |ive
in Texas, so he and defendant noved again. |In Texas, defendant
went to a M. Clarkson, attorney, for advice on another
bankruptcy. He told her that she had not lived in the state
| ong enough to file another bankruptcy, but that she should
return |ater. She did, and on or about Septenber 3, 1993, he

filed the third chapter 13 on her behalf. This time she does

already filed another chapter 13 case for the Debtor.

6She filed case 13-93-12087 on June 30, 1993. The first
chapter 13 was not dism ssed until July 2, 1993. M. Egan did
not disclose the previous chapter 13 filing on the |ater
petition.
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recall making paynents to a trustee for several nobnths, but she
could not recall his name. Her recollection of the Texas case
was that Clarkson said she m ssed sone kind of a “nmeeting” and
t hat nothing could be done and the case was over!’. She
testified that Clarkson did not tell her about this neeting,
but that he claimed that he had.

According to defendant, she then noved back to New Mexico
and returned to M. Egan, who told her that she now needed a
chapter 7, not a chapter 13. He claimed that he did not do
chapter 7 cases and referred her to attorney Eric El nore.
Agai n, Defendant’s facts and chronology are wong. M. Elnore

filed the chapter 7 proceeding for her (her first New Mexico

"The Honorable Leif Clark, of the United States
Bankruptcy Court for the Western District of Texas, San
Antoni o Division, entered an order on February 11, 1994
di sm ssing defendant’s chapter 13 case nunber 93-52922-C with
prej udi ce because her debt exceeded the chapter 13
jurisdictional limts. The Court also awarded $10, 000
sanctions for a pattern of filing abuse, noting that between
the filing of the notion to dism ss the Texas case and the
February 10, 1994 hearing on the notion the debtor had fil ed
her fourth chapter 13 case, this tinme in New Mexico, wth her
debt still exceeding the jurisdictional |limts. Nothing in
Judge Clark’s deci sion suggests he was informed that Debtor
had not signed the fourth chapter 13 petition, or for that
matter, that he was infornmed about Defendant’s nental
condition or the representation she had received from her
previous attorneys. At the trial on the Mtion before this
Court Defendant seened surprised that she did not qualify for
a chapter 13 proceedi ng, and wondered why the attorneys had
filed those cases for her if she did not qualify.
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case) on Cctober 21, 1992. M. Egan filed the first chapter 13
proceedi ng on March 8, 1993 and a second one on June 30, 1993
(while the first one was still pending). After defendant
returned to New Mexico, she filed her final chapter 13 petition
on January 18, 1994, with attorney Egan?s.

Plaintiffs argued, but presented no evidence, that they
woul d be prejudiced if the relief were granted. It is obvious
that many years have passed since the Oregon judgnment was
entered, which could present tactical problens; on the other
hand, this Mdtion was filed in Septenmber, 1994, about eighteen

nmont hs after the entry of the default judgment.

8 The Debtor did not sign this petition; M. Egan
actually signed the petition “for Jean Wl kinson”. He failed
to list either of the prior chapter 13 bankruptcies he had
filed for her or her Texas bankruptcy on the petition. M.
Egan had di sciplinary proceedings filed against him by the
Di sci plinary Board of the Supreme Court of the State of New
Mexico as a result of his WIlkinson filings. The charges
focus on his failure to disclose the prior filings on the
petitions, and for filing chapter 13 petitions when the
unsecured debts were in excess of the limts of 11 U S.C. 8§
109(e). In January, 2000, he entered into a Conditional
Agreement Admitting Charges and Consent to Discipline,
adm tting that he had 1) knowingly failed to disclose a
material fact to a tribunal when disclosure is necessary to
avoid assisting a fraudulent act by a client, 2) know ngly
di sobeyed an obligation under the rules of a tribunal, and 3)
engaged in conduct prejudicial to the adm nistration of
justice. Defendant was neither a party to nor a witness in
t he disciplinary proceedi ngs; therefore the proceedi ngs
agai nst M. Egan do not constitute a finding binding on
Def endant that she engaged in any fraudulent activity.
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Rul e

Rul e

Bankruptcy Code section 362(a)(1l) provides, in part:

(a) Except as provided in subsection (b) of this
section, a petition ... operates as a stay,
applicable to all entities, of -

(1) the commencenment or continuation, including the

i ssuance or enploynent of process, of a judicial,

adm ni strative, or other action or proceedi ng agai nst
t he debtor that was or could have been commenced
before the commencenent of the case under this title,
or to recover a claimagainst the debtor that arose
before the commencenent of the case under this title.

Federal Rules of Civil Procedure 55 and 60 are nmde

cable to this case by Federal Bankruptcy Rules 7055 and

55(c) provides, in relevant part:

For good cause shown the court may set aside an entry
of default and, if a judgnent by default has been
entered, may |ikewi se set it aside in accordance with
Rul e 60(b).

60(b) provides, in relevant part:

On notion and upon such terns as are just, the court
may relieve a party or a party's legal representative
froma final judgnment, order, or proceeding for the
followi ng reasons:... (6) any other reason justifying
relief fromthe operation of the judgnment. The notion
shall be made within a reasonable tinme, and for
reasons 1), (2), and (3) not nore than one year after
t he judgnment, order, or proceeding was entered or

t aken.
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Default judgnent was entered based on Section 523(a)(6), which
st at es:

A di scharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge
an individual debtor from any debt -

6) for willful and malicious injury by the debtor to
another entity or to the property of another entity.

Di scussi on

1. The automatic stay

Thi s adversary proceeding was filed January 28, 1993.
Debtor filed her first chapter 13 proceeding on March 8, 1993,
and the automatic stay of section 362 took effect for that
case. 11 U.S.C. 8362. There is no exception in section 362
that would elimnate the stay in successive filings. Carr v.

Security Savings & Loan Ass’'n, 130 B.R 434, 438 (D. N.J.

1991) (“Congress, if it wshed, could have created an exception
to the inposition of the automatic stay where successive

petitions are filed, but it did not.”) See also In re Norris,

39 B.R 85, 87 (E.D. Pa. 1984)(“[A] bankruptcy judge in a
pendi ng proceedi ng sinply does not have the power to determ ne
that the automatic stay shall not be available in subsequent
bankrupt cy proceedi ngs.”)

There is no question that the stay applies to actions in

federal courts as well as state courts. See e.qg.. Retail
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Mar ket i ng Conpany v. King (In re Mako., Inc.), 985 F.2d 1052,

1053 n.1 (appeal of decision in bankruptcy avoi dance action

st ayed when defendant filed his own bankruptcy proceeding);

Dillon v. Fibreboard Corporation, 919 F.2d 1488, 1489 n.1 (10th
Cir. 1990) (Federal Court of Appeals prohibited from
adj udi cating clainms against Cel otex when it filed chapter 11
duri ng pendency of appeal). Therefore, the Court concl udes
that this pending adversary proceedi ng was automatically
st ayed.

Actions taken in violation of the automatic stay are void

and wi t hout effect. Ellis v. Consolidated Di esel Electric

Cor poration, 894 F.2d 371, 372 (10" Cir. 1990). See also

Frankli n Savi ngs Association v. Ofice of Thrift Supervision,

31 F.3d 1020, 1022 (10" Cir. 1994); Job v. Calder (ln re

Cal der), 907 F.2d 953, 956 (10'M Cir. 1990)'°. A subsequent

Cal der does recogni ze that equitable principles may, in
sone circunstances, apply as a defense to clained violations
of the stay when creditor |acks actual know edge of the
bankruptcy and the debtor’s unreasonabl e behavi or contri butes
to the “creditor’s plight.” 907 F.2d at 956. The exanple
cited by the Court of Appeals involved the debtor actively
litigating in state court and invoking the stay just as
j udgnment was about to be entered. 1d. |In the case at bar the
debt or did not know about the pendi ng adversary and the Court
assumes that creditor did not know about the pendi ng chapter
13 bankruptcy. The sinple fact of filing the chapter 13 case
is not, as a matter of [aw and w thout nore evidence,
unr easonabl e behavior on defendant’s part. See Johnson v.
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term nation of the automatic stay does not validate judicial
actions taken when the stay was in place. EIlis 894 F.2d at

373. Conpare Schwartz v. United States (ln re Schwartz), 954

F.2d 569, 575 (9t" Cir. 1992)(tax assessnment nmade in violation
of stay during chapter 11 case is void and not allowable as a
claimin subsequent chapter 13 case). The automatic stay was
not termnated in the chapter 13 case before entry of the
default judgment in this adversary, so the default judgnment is
void. The fact that the chapter 13 case was |l ater dism ssed,
with the dism ssal termnating the stay, see 11 U.S.C. 8§
362(c)(2)(B), does not retroactively validate the judgnment.

2. Relief from judgment

Under Rul e 60(b), which standards Rule 55(c) invokes when
a party is seeking relief froma default judgnment, a court may
set aside a final judgnment “on notion and upon such ternms as

are just.” United States v. Tinbers Preserve, Routt County,

Col orado, 999 F.2d 452, 454 (10'" Cir. 1993)(citations

omtted). Rule 60(b)(6) gives the court “a grand reservoir of

Hone State Bank, 501 U.S. 78, 87 (1991)(“Congress did not
intend categorically to foreclose the benefit of Chapter 13
reorgani zation to a debtor who previously has filed for
Chapter 7 relief.”); Ger v. Farnmers State Bank of Lucas,
Kansas (Iln re Geir), 986 F.2d 1326, 1330 n.2 (10" Cir

1993) (filing chapter 13 before chapter 7 discharge is entered
is only “evidence” of bad faith.)
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equi tabl e power to do justice in a particular case”, but relief
should only be granted “in extraordinary circunstances and only

when necessary to acconplish justice.” Cashner v. Freedom

Stores, Inc., 98 F.3d 572, 579 (10" Cir. 1996). In those

appropriate circunstances, courts require three conditions to
set aside a default judgnent: (1) the noving party’'s cul pable
conduct did not cause the default; (2) the noving party has a
meritorious defense; and (3) the nonnmoving party will not be

prejudi ced by setting aside the judgnment. Tinbers Preserve,

999 F.2d at 454 (citations omtted). See also Waifersong, Ltc.

Inc. v. Classic Miusic Vending, 976 F.2d 290, 292 (6" Cir

1992) (sanme three factors).

Havi ng consi dered the testinony, the exhibits submtted
into evidence, the records in the cases, and being sufficiently
advi sed, the Court finds that the notion to set aside default
j udgnment should be granted. First, this opinion will discuss
the reasons that it finds the circunstances in this case to be
sufficiently exceptional to justify the extraordinary relief of
Rul e 60(b)(6). Second, the opinion will analyze the facts of

the case under the three Tinbers Preserve conditions.
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A. Exceptional circunstances

As noted above, relief under Rule 60(b)(6) should be
granted only in exceptional circunmstances. Cashner, 98 F.3d at

579. In

Pel i can Production Corporation v. Mrino, the Court of Appeals

for the Tenth Circuit, although upholding a denial of relief in
t hat case, provided some gui dance about when relief m ght be
appropri at e:

We find nothing about this case so unusual or

conpel ling that we need reverse the district court on
its determnation that no relief is warranted [under
Rul e 60(b)(6)]....

Here we do not have a case involving an uneducated
appel l ant, unaccustoned to litigation. Conpare
United States v. An Undeterm ned Quantity of an
Article of Drug Labeled as Benylin Cough Syrup, 583
F.2d 942, 947 (7" Cir. 1978) (per curianm (uphol di ng
deni al of relief where drug manufacturer was not an
i ndi gent, unsophisticated party w thout | egal
counsel) with Transport Pool Div. of Container
Leasing, 319 F. Supp. at 1312 (granting relief where
appel l ant was an uneducated | ayman, who coul d not
read, and had difficulty understandi ng the |egal
proceedi ngs invol ved even after patient explanation).

893 F.2d 1143, 1147 (10" Cir. 1990). The Court | ooked at
educati on and sophistication of the novant, whether the npvant
was represented by counsel, and the ability of the novant to
understand the proceedings. |In the case before the Court we

have a novant who was unrepresented in the adversary (in fact
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essentially abandoned by an attorney on whom she relied) with
little, 1 f any, understanding of the various bankruptcy

proceedi ngs. See also United States v. Ciram , 563 F.2d 26, 34

(2M Cir. 1977)(“constructive di sappearance” of novant’s

attorney is an extraordinary event justifying 60(b)(6) relief);

Balik v. Apfel, 37 F.Supp.2d 1009, 1010-11 (S.D. On.

1999) (psychol ogi cal inpairnment of party justifies 60(b)(6)

relief); Rooks v. Anerican Brass Conpany, 263 F.2d 166, 168
(6th Cir. 1959)(defendant was ill with neningitis, wfe did not
i nform hi m of sumons; held, good grounds to set aside default

judgnment (court did not identify subsection of 60(b) upon which

it relied.)); Pierre v. Bernuth, Lenbcke Co., Inc., 20 F.R D.
116, 117-118 (S.D.N. Y. 1956)(confinement to nental hospital
justifies 60(b)(6) relief).

Next, normally, sinple attorney negligence is not
redressable by Rule 60(b)(6). “[Rule 60(b)(1) and 60(b)(6)]
are mutual ly exclusive, and thus a party who failed to take
timely action due to ‘excusable neglect’ may not seek relief

nore than a year after the judgment by resorting to subsection

(6).” Pioneer lnvestnent Services Conpany v. Brunsw ck

Associates Limted Partnership, 507 U S. 380, 393 (1993).

However, if the conduct of the attorney anounts to gross or
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i nexcusabl e negl ect, sone courts have granted relief under Rule
60(b)(6), particularly when there is a show ng of diligence on

the part of the defaulted party. See e.g., L.P. Steuart, Inc.

v. Matthews, 329 F.2d 234, 235 (D.C. Cir.), cert. denied 379

U S. 824 (1964); Transport Pool Division of Container Leasing,

Inc. v. Joe Jones Trucking Co., Inc., 319 F. Supp. 1308, 1311-12

(N.D. Ga. 1970); In re Robenson, 124 B.R 757, 758-59 (N.D. 1I1I.

1991) (citing cases); Darden v. Dandridge, 1991 W 111439 at 2-3

(D.D.C. 1991). In those cases the courts refused to attribute
t he i nexcusabl e behavior of the attorney to the client.

Li kewi se, this Court is hesitant to visit the consequences of
M. Elnore’s behavior on Defendant.

B. Ti nbers Preserve conditions

. Def endant’s cul pability

Generally, a party’s conduct will be considered cul pable
only if the party defaulted willfully or has no excuse for the

defaul t. Ti mbers Preserve, 999 F.2d at 454.

In this case, defendant testified, and the Court finds
credi ble, that she never actually received the sumopbns and
conpl aint, and that her attorney never informed her of this
adversary proceeding. Therefore, the Court finds that she did

not willfully default. See id. (citing Meadows v. Dom nican
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Republic, 817 F.2d 517, 521 (9" Cir.) cert. denied 484 U.S.
976 (1987)(receiving actual notice and failing to respond is

cul pabl e conduct.)) See also Golden & Mandel v. Angeli (In re

Angeli), 216 B.R 101, 106-07 (Bankr. E.D. N.Y.
1997) (depression and inability to face reality precludes
finding of willfulness).

The Court also finds that defendant has an excuse for the
default. 1In this case it was reasonable for defendant, given
her mental condition and her general confusion and | ack of
sophi stication about |legal matters, to assunme her interests

were being protected. See Transport Pool Division of Container

Leasing, Inc., 319 F.Supp. at 1312 (uneducated | ayperson with

extreme anxi ety coupled with inexcusabl e neglect of counsel

justifies 60(b)(6) relief). See also Leshore v. County of

Worcester, 945 F.2d 471, 472-73 (1st Cir. 1991)(ill ness of
attorney justifies setting aside default). Therefore, the

Court finds that defendant neets the first Tinbers Reserve

condi ti on.

ii. Meritorious defense

For the purposes of a Rule 60(b) notion, defendant only
needs to show that her version of the facts supporting a

defense to the adversary proceeding, if true, would constitute
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a def ense. O son v. Stone (In re Stone), 588 F.2d 1316, 1319

(10th Cir. 1978). Her version of the facts supporting her
defense are deened to be true. 1d. The focus is on the
sufficiency of the facts contained in her notion. 1d.

Def endant’s notion alleges that plaintiff’s claimis one
for nui sance and negligence. The plaintiff’'s state court
conplaint, attached to the notion as Exhibit A, contains no
all egation of intentional, malicious or willful conduct, no
al l egation of intent to harm and no request for exenplary or
punitive damages. The judgnment, attached as Exhibit B,
contains no findings regarding intentional, willful or
mal i ci ous conduct and awards no punitive or exenplary damages.
Def endant clainms that the debt is a “garden variety nuisance
debt” with no special circunstances that would make it
nondi schargeable. |If this debt really were only based on
negligence, this would be a conplete defense to the section

523(a)(6) claim See Kawaauhau v. Geiger, 523 U S. 57, 64

(1998) (hol ding that debts arising fromrecklessly or
negligently inflicted injuries do not fall within the conpass

of 8 523(a)(6)). Defendant neets the second Tinbers Reserve

test.
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Q. Prejudice to plaintiffs

The concept of prejudice in the context of Bankruptcy
Rul e 9024 neans that the party opposing the notion
will be unduly burdened in attenpting to present the
claims advanced in the original proceeding as a
result of the inaction of the party agai nst whom
default judgnent was obtained.

Logan v. Hillier (In re Meyer), 84 B.R 498, 500 (Bankr. S.D

Ch. 1988). Delay alone is insufficient to constitute

prejudice. Batstone v. Emmerling (In re Emmerling), 223 B.R

860, 869 (2™ Cir. B.A. P. 1997). See also Pierre v. Bernuth,

Lenbcke Co., Inc., 20 F.R D. at 117 (case reopened three years

after dism ssal despite “severe hardship” of having to prove up
a case froman incident eight years earlier).

Plaintiffs claimed they would be prejudiced if the default
were set aside, because they would then have to try the state
court case over again. The Court has several responses.

First, the possibility of retrial is true for any
di schargeability case based on a state court judgnment, absent
any claimpreclusion issues. It is just a fact of bankruptcy
|aw. Had there been no default, plaintiffs would have had to
prove their case.

Second, the matter nost |ikely would not be a conplete re-
trial in any event, because the issues would focus around

willful and malicious injury, which were not issues in the
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state court case. Therefore, the issues are quite different.
In fact, the only prejudice the Court sees is that, if forced
to prove their case, the plaintiffs will have been del ayed
until the end of the case in collecting on their judgnent.

Mere delay in satisfying a claimis not sufficient prejudice to

deny a notion to set aside a default. United Coin Meter

Conpany., Inc. v. Seaboard Coastline Railroad, 705 F.2d 839, 845

(6th Cir. 1983).

Third, Cushmans argued that because of Debtor’s behavi or,
t hey had expended substantial resources pursuing collection of
the debt owed to them To begin with, by virtue of the
i quidation of Debtor’s property in the chapter 7 case that was
transferred to Oregon, the Cushmans have received distributions
total i ng sonewhere between $150, 000.00 to $180, 000. 00. And
Debtor paid to the Cushmans the $10, 000. 00 whi ch Judge Cl ark
assessed as a sanction for the nultiple filings. Therefore,
t he Debtor also neets the third condition set out in Tinbers
Preserve.

Concl usi on

The facts of this case are deeply disturbing. The
under | yi ng assunption of the adversary system which the courts

use to resolve disputes is that a party is conpetent to pursue
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her own interests and help in her representation, and that if
that is not the case, the attorney for the party will discover
that and remedy the problemor bring it to the court’s
attention. Based on the evidence presented in support of the
Moti on, that assunption repeatedly proved incorrect. The |egal
system appears to have failed over and over again for close to
a decade in this case. And that fact ought to provide, and
does provide, a sufficient basis for granting Rule 60(b)(6)
relief to Defendant.

The Court will enter an Order granting the Mdtion to

Reopen Case and Set Aside Default Judgnent.

£ 58 -
N/ —
Honor abl é--James S. Starzynsk
Uni ted States Bankruptcy Judge
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