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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
SUSAN MARY NEVI TT,
Debt or . NO. 7-04-12346 SA

MEMORANDUM OPI NI ON ON PENDI NG MOTI ONS
FI LED BY DAVI D DERRI NGER

In this bankruptcy case Debtor received her discharge
(Doc. 62, July 7, 2004) and the Chapter 7 Trustee filed a
Report of No Distribution and Notice of Abandonment of Assets
(Doc. 79, August 31, 2004). The case is therefore ready to
cl ose. However, the docket reflects several notions filed by
David Derringer that the Court will address before closing the
case.

Before turning to the Motions, the Court will point out
rel evant facts gleaned fromthe various pleadi ngs and hearings
in this case. Debtor filed her voluntary Chapter 7 petition
on March 31, 2004 (Doc. 1). Debtor’s Schedule A states that
she owns no real property. Debtor’s Schedule B lists as an
asset “Claimfor Fraudulent Transfer 40 Acres” with a val ue of
$500, 000. Debtor did not claimthe fraudul ent transfer asset
as exenpt. The Chapels are listed as secured creditors on
Schedule D in the amount of $158, 000, holding a judgment |ien
agai nst the claimfor fraudulent transfer. Her Schedule H
lists David Derringer as a codebtor on nost, if not all, her

debts, including the debt to the Chapels. Schedule |I states



her marital status as “single.” The Statenent of Fi nanci al
Affairs, question 10, lists the transfer of a ranch worth
$500, 000 to David Derringer, “ex-husband”, on Septenber 12,
2003. Wth her petition Debtor filed her Statenment Pursuant
to NM LBR 1002-1 Certifying that I|ndividual Debtor has no
Spouse (Doc. 3).

On April 23, 2004, the Chapels filed a Motion for Relief
from Automatic Stay (Doc. 12) in order to pursue foreclosure
of their judgnent |lien on the ranch, which had been deeded to
David Derringer. By agreenent of the parties the fina
hearing on the Stay Mdtion was continued to a date to be
determ ned after October 8, 2004. The Court never had to rule
on nodification or applicability of the stay since Debtor
recei ved her discharge on July 7, 2004 and the Chapter 7
Trustee filed her Report of No Distribution and Abandonment of
Assets on August 31, 2004.

Next, the Court will explain several |egal concepts about
bankruptcy that M. Derringer may be unaware of. First, a
di scharge of a debtor affects only that debtor’s persona
liability on the debt; the discharge does not extinguish the

debt or affect the creditor’s rights to pursue any other party
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t hat

is liable on the debt or to pursue any coll ateral

supporting the debt?

Landsi ng Di versified Properties-11l v. First Nat’l Bank and

VWil e section 524(a) thus affords broad benefits

to the debtor, “discharge of a debt of the debtor
does not affect the liability of any other entity
on, or the property of any other entity for, such
debt.” 11 U.S.C. 8§ 524(e). Obviously, it is the
debtor, who has invoked and submtted to the
bankruptcy process, that is entitled to its
protections; Congress did not intend to extend such
benefits to third-party bystanders. See 3 Collier
on Bankruptcy par. 524.01[ 3] at 524-16 (1st ed.
1990)(citing S.Rep. No. 989, 95'" Cong., 2d Sess, 80-
81, reprinted in 1978 U. S. Code Cong. & Admin. News
5787, 5866-67); see also In re Bracy, 449 F. Supp.

70, 71 (D. Mont. 1978)("it is the policy of the |law
to di scharge the bankrupt but not to release from
liability those who are liable with hint). “Wat is
inportant to keep in mnd is that a discharge in
bankruptcy does not extinguish the debt itself but
nmerely rel eases the debtor from persona

liability... The debt still exists, however, and can
be collected fromany other entity that nay be
liable.” 1n re Lenbke, 93 B.R 701, 702 (Bankr. D.

N. D. 1988). The courts have reconfirnmed this basic
principle in case after case permtting creditors
whose cl ai ns have been di scharged vis-a-vis the
bankrupt to recover on the same clainms fromthird
parties in a variety of settings.

Trust

Co. of Tulsa (In re Western Real Estate Fund, |nc.),

F. 2d

922

592, 600-01 (10'" Cir. 1990)(footnote omtted). See also

subsection (a)(3) of this section [regarding reaffirmtion

111 U S.C. 8 524(e) provides: “Except as provided in

agreenents], discharge of a debt of the debtor does not affect
iability of any other entity on, or the property of any

t he |
ot her

entity for, such debt.”
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Johnson v. Hone State Bank, 501 U. S. 78, 83 (1991) (“[A]

di scharge extinguishes only “the personal liability of the

debtor.” 11 U.S.C. 8 524(a)(1). Codifying the rule of Long

v. Bullard, 117 U S. 617, 6 S.Ct. 917, 29 L.Ed. 1004 (1886),
t he Code provides that a creditor’s right to foreclose on the
nort gage survives or passes through the bankruptcy.”) (Enphasis

in original); Houston v. Edgeworth (In re Edgeworth), 993 F.2d

51, 53 (5" Cir. 1993)(“A discharge in bankruptcy does not
extinguish the debt itself, but nmerely rel eases the debtor
frompersonal liability for the debt. Section 524(e)
specifies that the debt still exists and can be collected from
any other entity that m ght be liable.”)(footnote onmtted.)

I n other words, Ms. Nevitt’s discharge does not discharge M.
Derringer’s liability to the Chapels and does not prevent the
Chapel s from pursuing M. Derringer or the real estate that is
subject to their judgnent |ien.

Second, the ranch property was not property of the
estate. Property of the estate consists of “all |egal or
equitable interests of the debtor in property as of the
commencenent of the case.” 11 U S.C. 8 541(a)(1). M. Nevitt

transferred the ranch to M. Derringer on Septenber 12, 2003.
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She no | onger had an interest in the ranch on the date of her
bankruptcy, so it did not becone estate property?.

Third, the automatic stay of 11 U S.C. 8§ 362 protects
only the debtor, debtor’s property and the property of the
estated. The automatic stay does not stay proceedi ngs agai nst

codebt ors. O oe County Nat'l Bank v. W& P Trucking, |Inc.

754 F.2d 881, 883 (10'" Cir. 1985). Nor does it stay lien

2 However, if the Trustee recovered the ranch as a
fraudul ent transfer, see 11 U.S.C. 88 548 and 550, it would
t hen becone estate property. See 11 U . S.C. 8§ 541(a)(3). The
Trustee has decided not to pursue any such action, as
evi denced by her No Distribution Report.

311 U S.C. 8§ 362 provides that a bankruptcy petition
operates as a stay of:

“(1) the commencenent or continuation ... of a

judicial, admnistrative, or other action or

proceedi ng agai nst the debtor [for a prepetition

claim...;

(2) the enforcenent, against the debtor or against

property of the estate, of a [prepetition] judgnment

(3) any act to obtain possession of property of the
estate or property fromthe estate or to exercise
control over property of the estate;
(4) any act to create, perfect, or enforce any lien
agai nst property of the estate;
(5) any act to create, perfect, or enforce against
property of the debtor any [prepetition] lien ...
(6) any act to collect, assess, or recover a
[ prepetition] claimagainst the debtor ...;
(7) the setoff of any debt owng to the debtor ...;
and
(8) the commencenent or continuation of a proceeding
before the United States Tax Court concerning the
debt or .

(Enphasi s added.)
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enforcement actions agai nst non-estate property. |n re Mnroe

Wel|l Service, Inc., 67 B.R 746, 750 (Bankr. E.D. Pa. 1986).

Therefore, neither M. Derringer or his property were
protected by the automatic stay in Ms. Nevitt’s bankruptcy*

Finally, the bankruptcy court is a court of limted
jurisdiction and enpowered to hear only those cases authorized
and defined in the Constitution and entrusted to them by

Congress. Henry v. Ofice of Thrift Supervision, 43 F.3d 507,

511 (10tM Cir. 1994). Parties cannot waive |ack of subject
matter jurisdiction. 1d. Federal courts are obligated to
exam ne their own jurisdiction, and subject matter
jurisdiction can be raised at any tinme, by a party or by the

court sua sponte. May v. M ssouri Departnent of Revenue (In

re May), 251 B.R 714, 719 (8" Cir. B.A P. 2000).

Bankruptcy Court jurisdiction is established by 28 U S.C.
8§ 1334, which lists four types of matters over which the
district court has bankruptcy jurisdiction: 1) cases “under”
title 11 (which are the bankruptcy cases thenselves, initiated
by the filing of a Chapter 7, Chapter 11, etc. petition), 2)

proceedi ngs “arising under” title 11, 3) proceedings “arising

4 1n any event, there is no |longer an automatic stay in
t he case because the discharge entered and the Chapter 7
trustee filed a Report of No Distribution and Abandonnent of
Assets. See 11 U S.C. § 362(c).
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in” a case under title 11, and 4) proceedings “related to” a

case under title 11. Wuod v. Wod (In re Wod), 825 F.2d 90,

92 (5t Cir. 1987). In the District of New Mexico, all four
types have been referred to the bankruptcy court. See 28

U S C 8 157(a); Admi nistrative Order, Msc. No. 84-0324 (D.
N.M March 19, 1992). Jurisdiction is then further Dbroken
down by 28 U . S.C. § 157, which grants full judicial power to
bankruptcy courts over “core” proceedings, but only limted
judicial power over “related” or “non-core” proceedings.

Wod, 825 F.2d at 91; Personette v. Kennedy (In re Mdgard

Cor poration), 204 B.R 764, 771 (10" Cir. B.A P. 1997).

“Core” proceedings are matters “arising under” and
“arising in” cases under title 11. Wod, 825 F.2d at 96;
M dgard, 204 B.R at 771. Matters “arise under” title 11 if
they involve a cause of action created or determ ned by a
statutory provision of title 11. Wod, 825 F.2d at 96;
M dgard, 204 B.R at 771. WMatters “arise in” a bankruptcy if
they concern the adm ni-stration of the bankruptcy case and
have no exi stence outside of the bankruptcy. Wod, 825 F. 2d
at 97, Mdgard, 204 B.R at 771

“Non-core” proceedings are those that do not depend on
t he bankruptcy |laws for their existence and that could proceed

in anot her court even in the absence of bankruptcy. Wod, 825
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F.2d at 96; Mdgard, 204 B.R at 771. Bankruptcy courts have
jurisdiction over non-core proceedings if they are at | east
“related to” a case under title 11. 28 U.S.C. 8 157(c)(1)(“A
bankruptcy judge may hear a proceeding that is not a core
proceedi ng but that is otherwise related to a case under title
11.”7) Therefore, unless a matter is at least “related to” a
bankruptcy case, the bankruptcy court |acks jurisdiction.

“[T]he test for determ ning whether a civil
proceeding is related in bankruptcy is whether the
out come of that proceeding could conceivably have
any effect on the estate being adm nistered in
bankruptcy.” Pacor, Inc. v. Higgins, 743 F.2d 984,
994 (39 Cir. 1984)(enphasis omtted.) Although the
proceedi ng need not be against the debtor or his
property, the proceeding is related to the
bankruptcy if the outcone could alter the debtor’s

rights, liabilities, options, or freedom of action
in any way, thereby inpacting on the handling and
adm ni stration of the estate. 1d. ...

[ T] he bankruptcy court |acks related jurisdiction to
resol ve controversies between third party creditors
whi ch do not involve the debtor or his property

unl ess the court cannot conplete adm nistrative

duties without resolving the controversy. 1In re
Shirley Duke Assocs., 611 F.2d 15, 18 (2" Cir.
1979) .

Gardner v. United States (In re Gardner), 913 F.2d 1515, 1518

(10th Cir. 1990).

The subject matter of nobst of the pending Derringer
notions seek protection for M. Derringer and the ranch from
the continuing collection actions by the Chapels. Because M.
Derringer is not the debtor and the ranch is not property of
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the estate, the bankruptcy court lacks jurisdiction to award

the relief requested.

The Court now turns to the individual pending notions:

1. Property Owner/Creditor/Intervenor David Derringer’s
Motion for Order to Cease and Desi st Against M ck Chapel,
Jenni fer Chapel, Joseph Manges and Sheriff Snyder, and
Motion for Order for FBI Investigation of the Crim nal
Perjury and Fraud of M ck and Jennifer Chapel and Joseph
Manges Pursuant to Title 18 U S.C. Section 1621 (docs. 7
& 8)

In this Motion M. Derringer seeks an order directing the
listed parties to stop violating the automatic stay, in that
they are taking actions regarding the ranch property. He also
seeks an FBI investigation because the Chapels and their
attorney are attenpting to use the bankruptcy process to
illegally take his property. The Court finds that 1) M.
Derringer is not a person protected by the automatic stay in
this case, 2) the ranch is not a property protected by the
automatic stay in this case, and 3) the Chapels and their
attorney have not taken any actions in violation of the
bankruptcy code by attenpting to collect their debt through
t he bankruptcy process. |If M. Derringer has a problemwth
the validity of the Chapel claim that is a matter to address
in the state court. The Bankruptcy Court does not have

jurisdiction over disputes between third parties to the

bankruptcy. This notion will be denied.
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2. Property Omer/Creditor/Intervenor David Derringer’s
Emergency Motion for Order for Conpliance of Creditor
Chapels to the Provisions of Discovery under Rules 26,

30, 31, 33 and 34, and Energency Motion for Stay Agai nst
the Nevitt/Derringer Real Property Pending Qutcone of
Federal Suits Civ-02-0974, Civ-02-1075, Civ-03-0090, Civ-
03-0149 and Civ-03-0804 in Current Litigation (docs. 9 &
10)

In this motion, M. Derringer seeks an Order directing

t he Chapels to engage in discovery regarding their notives and

claims to the ranch. He also seeks protection of the

automatic stay. First, M. Derringer is not a party to the

Motion for Relief fromAutomatic Stay — that is a dispute

bet ween the Debtor, the Chapter 7 Trustee, and the Chapels as

nmovants. There is no basis for the Court to award di scovery

to a non-party. See Fed. Bankr. R 7026(b)(1) (Parties may
obtain discovery regarding any matter, not privileged, that is
relevant to the claimor defense of any party...)(Enphasis

added.)

M. Derringer’s entitlenment to protection of the

automatic stay is discussed above. This notion will be
deni ed.
3. Moti ons for Continuance of Final Hearing on the Motion

for Relief fromAutomatic Stay (docs. 43 & 45)
These notions are noot and should be denied. The parties
settled the final stay matter by agreeing to continue the

automatic stay through October 8, 2004. Since then, the
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automatic stay has expired by operation of law. This notion
w |l be denied.
4. Motion to Take Judicial Notice (doc. 49)

In this Motion, M. Derringer asks that the Court take
judicial notice of his appraisal, to take note that it shows
the ranch is worth “an extrenme anmount nore” than the Chapels’
claim Fed.R Evid. 201(b) discusses the types of matters of
whi ch the Court can take judicial notice:

Kinds of facts. A judicially noticed fact nust be

one not subject to reasonable dispute in that it is

either (1) generally known within the territorial

jurisdiction of the trial court or (2) capable of
accurate and ready determ nation by resort to

sour ces whose accuracy cannot reasonably be

guesti oned.

An appraisal is not the type of fact that can be judicially
noticed. The only proper way to get an appraisal into
evidence is either through a stipulation of the parties, or

t hrough testinony of the appraiser subject to cross-

exam nati on by opposing parties. This motion will be denied.
5. Motion to Take Judicial Notice (doc. 63)

Al t hough captioned as a Mdtion to Take Judicial Notice,
in this notion, M. Derringer seeks an FBI investigation of
the Chapels and their attorney for attenpting to sabotage a

sale of the ranch, and their attorney’s disbarnent for

presenting an “unsi gned” order to the realtor. First, the
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Bankruptcy Court |acks jurisdiction over any actions attenpted
by the Chapels or their attorney to sabotage a sale. This is
a dispute between third parties to the bankruptcy over non-
bankruptcy-estate property. Second, there is nothing

i nherently wong with showi ng an unsi gned, proposed, order to
anyone. Furthernore, no realtor or title conpany woul d accept
an unsigned order. There would only be a problemif sonmeone
presented an order signed by forgery. This notion will be
deni ed.

6. Motion to Take Judicial Notice (doc. 64)

In this motion, M. Derringer asks the Court to take
judicial notice that the Chapels are interfering with his
attenpts to sell the ranch. He also seeks a declaration that
because the ranch is his sole property it was not included in
t he bankruptcy estate; that the Chapel claimwas listed in the
bankruptcy and that Debtor received her discharge; and that,
therefore, he is no |longer liable for the debt and the Chapel
i en should be renoved fromhis property. As explained above,
the Court cannot take judicial notice of M. Derringer’s
exhi bits that purport to denonstrate interference with his
attenpts to sell the ranch. The only way those docunents
woul d conme into evidence is through stipulation or trial.

Wth regard to his theory of bankruptcy discharge, that is
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sinply not the law. See discussion at pages 3-4, above. This

notion will be denied.

7. Motion to Discharge Chapels Clains in No. 7-04-12346-SA
and Not Consider the Derringer Property in the Bankruptcy
of Susan Nevitt (doc. 67)

In this motion, M. Derringer again advances his | egal
theory that Susan Nevitt’s discharge elimnated the Chapel’s
claims agai nst himand his property. This is sinply not the
law. This motion will be denied.

8. David Derringer’s Mdtion for Order to Show Cause and for
Extrenme Sanctions to be |Inposed on Chapels and Attorney
Joseph Manges (docs. 74 & 75)

In this motion, M. Derringer seeks to hold the Chapels
and their attorney in contenpt for filing a notice of sale
that allegedly violated a bankruptcy court stay order and a
Court of Appeals stay order. First, even if there had been a
violation of the stay M. Derringer is not a party protected
by the stay and has no standing to file for sanctions.

Second, the Bankruptcy Court does not have jurisdiction over

the di spute between M. Derringer and the Chapels, both third-

parties to the bankruptcy and concerni ng non-estate property.

Third, M. Derringer has claimed no damages resulting fromthe

all eged violation. Fourth, if the Chapels or their attorney

violated a Court of Appeals order, that would be the proper

venue to conplain. Finally, the property has not yet been
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sold and any protection afforded by the automatic stay (which
the Court doubts existed) automatically expired. This notion
will be denied>.

9. David Derringer’s Mdtion to Take Judicial Notice (doc.

81)

Al t hough captioned as a Mdtion to Take Judicial Notice,
in this notion, M. Derringer only infornms the Court that the
Chapel s are attenpting to confuse the state courts by
m srepresenting the status of the bankruptcy. It is

substantially a rehash of the Motion for Order to Show Cause

5 On Septenber 20, 2004, M. Derringer filed a Notice of
Default of any Response from Creditors Chapel to Derringer’s
Motion for Order to Show Cause and Derringer’s Request for
Court Order. He seeks entry of a proposed order that, anong
ot her things, inposes fines of $18,000 each on M ck Chapel,
Jenni fer Chapel and their attorney, awards $180, 000 in
punitive damages and orders the United States Marshall to
arrest M ck Chapel, Jennifer Chapel and their attorney and
incarcerate them for a period of not |ess than 18 nonths.
First, the requested relief was not requested in the notion.
Second, al though a defendant may be in default, that does not
automatically entitle a plaintiff to a default judgnent. See,
e.g., Rlrehmyv. Park (In re Park) 272 B.R 323, 328-29 (Bankr.
D. N.J. 2001)(“The court nust consider whether the plaintiff’s
all egations are sufficient to state a claimfor relief. |If
the plaintiff’s claimlacks nerit and is unsupported by the
| aw, the court may deny a notion for default judgnment despite
the technical default.”)(quoting In re Wall, 127 B.R 353, 355
(Bankr. E.D. Va. 1991)). See also MIller v. Kasden (In re
Kasden), 209 B.R 236, 238 (8!" Cir. BAP 1997)(“[A] default
j udgment may not be entered on a conplaint that fails to
support the claimfor relief.”) As discussed in the text, M.
Derringer |acks standing, has failed to state a claim and is
requesting relief outside of this court’s jurisdiction.
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(docs. 74 & 75). As stated above, the Bankruptcy Court | acks
jurisdiction over the Derringer-Chapel dispute. This notion
will be deni ed.
Concl usi on

The Court will enter orders denying the above notions.
The Clerk will also be directed to close this case as fully

adm ni st er ed.

A

T

Honor abl e James S. Starzynski
United States Bankruptcy Judge
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| hereby certify that on October 4, 2004, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or mailed to the listed counsel and/or parties.

Joseph E Manges
PO Box 669
Santa Fe, NM 87504- 0669

Li nda S Bl oom
PO Box 218
Al buquer que, NM 87103-0218

Ronal d E Hol nes
2325 San Pedro NE Ste 21
Al buquer que, NM 87110-4121

David Brian Derringer
Box 157
Quemado, NM 87829

Susan Mary Nevitt

PO Box 129

Vegui ta, NM 87062

Office of the United States Trustee

PO Box 608
Al buquer que, NM 87103- 0608
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