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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
FRED W RI CHARDSON and
El LEEN M RI CHARDSON

Debt or s. No. 7-04-12085 SS
MARTHA T. FOLTYN, et al

Plaintiffs,
V. Adv. No. 04-1179 S

FRED W RI CHARDSON,
Def endant .

MEMORANDUM OPI NI ON ON DEFENDANT’" S
MOTI ON TO DI SM SS COVPLAI NT AND
ORDER GRANTI NG MOTI ON TO DI SM SS | N PART
AND DENYI NG MOTI ON TO DI SM SS | N PART

This matter is before the Court on Defendant’s Mtion to
Dismiss and Plaintiffs’ Response and Suppl enental Authority.
Plaintiffs appear through their attorney Rodey, Dickason,

Sl oan, Akin & Robb, PA (WIlliamJ. Arland, 11l and Mchelle
Henrie). Defendant appears through his attorney Clifford C
Granmer, Jr. This is a core proceeding. 28 U S.C 8§
157(b) (2) (1) .

Under Bankruptcy Rule 7012(b)(6), which incorporates
Fed. R. Civ.P. 12(b)(6), a notion to dismss for failure to
state a claimupon which relief can be granted shoul d be
granted only if it appears beyond doubt that plaintiff can
prove no set of facts in support of plaintiff’s claimwhich

woul d entitle plaintiff to relief. Swanson v. Bixler, 750




F.2d 810, 813 (10" Cir. 1984). In considering a motion to
dismss, all well pleaded facts, as opposed to conclusory

al |l egations, are presuned true and all reasonabl e inferences
are to be drawn in favor of the plaintiff. [1d. The pleadings
must be liberally construed. [1d. A dism ssal under Rule
12(b)(6) is a “harsh renmedy which nust be cautiously studied,
not only to effectuate the spirit of the liberal rules of

pl eading but also to protect the interests of justice.” Mrse

v. Regents of the Univ. of Colo., 154 F.3d 1124, 1127 (10t"

Cir. 1998)(quoting Cayman Exploration Corp. v. United Gas Pipe
Line Co., 873 F.2d 1357, 1359 (10'M Cir. 1989).)

Def endant’ s Modtion has both procedural and substantive
aspects. To place the procedural aspect in context, the Court
will briefly review Debtor’s Chapter 7 case. Debtor and his
spouse filed for Chapter 7 relief on March 23, 2004. The
first meeting of creditors was set for May 12, 2004, and the
Noti ce of Chapter 7 Bankruptcy Case set deadlines for
conplaints to determ ne dischargeability of debts as July 12,
2004. On July 12, 2004 Martha T. Foltyn filed an unopposed
nmotion to extend time in which to object to discharge to
August 26, 2004. On August 6, 2004, the Court entered an
order granting Martha T. Foltyn’s notion for extension. On

August 26, 2004, “Martha T. Foltyn, Individually, and Martha

Page - 2-



T. Foltyn on behalf of Navstor, Inc., and creditors of
NavStor, Inc., that are simlarly situated” filed the current
adversary proceeding to deterni ne dischargeability of debt
under 11 U.S.C. 88 523(a)(2), (a)(4), and (a)(6). Defendant’s
procedural notion to dism ss asserts that only Martha T.
Fol tyn obtained an extension of tinme to object to
di schargeability and the other parties are tine barred under
Fed. R. Bankr.P. 4007(c). Defendant’s substantive notion to
dismss is that his debt to Ms. Foltyn is based on a
settl ement agreenent for prior activities and the conpl aint
fails to allege the settlenment agreenent was fraudulently
obt ai ned or his subsequent breach of the settlenent agreenent
was willful and malicious.

The Court finds that Defendant’s Mdtion should be granted
in part. If Ms. Foltyn is attenpting to establish a class
action dischargeability conplaint, which she denies in her

response, she has not net the requirenents. Santa v. Lebner

(In re Lebner), 197 B.R 180, 189 (Bankr. D. Mass. 1996). |If

she is attenpting to add additional creditors to her
di schargeability conplaint, she is too |late. State of

M nnesota v. Pierson (In re Pierson), 17 B.R 822, 823 (Bankr.

D. Mnn. 1982). Therefore, Defendant’s notion to dism ss

“Martha T. Foltyn on behalf of Navstor, Inc., and creditors of
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NavStor, Inc., that are sinmlarly situated” on procedural
grounds shoul d be granted.
As to Defendant’s substantive notion, under Archer v.

Warner, 538 U.S. 314 (2003)! and Brown v. Felsen, 442 U S. 127

(1979), it does not matter if a state court lawsuit fails to
all ege the elenments of a dischargeability conplaint. Instead,
after settlenment or judgnent, if a bankruptcy is filed, the
bankruptcy court is free to | ook behind the settl enent or
judgnment to see if the underlying debt was one that would be
nondi schargeable. Therefore, Defendant is not correct in
stating that Ms. Folstyn needed to allege that the settl enent
was obtained by fraud or breached willfully and maliciously.
Rat her, she had to allege that the initial debt was one that
was nondi schargeable. This portion of Defendant’s Mtion wll
be deni ed.

ORDER

| T 1S ORDERED t hat Defendant’s Motion to Dism ss Conplaint is

granted in part, and that plaintiffs “Martha T. Foltyn on

1 The Archer court specifically rejected the “novation
t heory” applied by the Fourth Circuit below 538 U S. at 320.
Under this theory, a settlenent converts a potentially
nondi schargeable tort claiminto a di schargeabl e contract
claim Archer v. Warner (In re Warner), 283 F.3d 230, 236
(4th Cir. 2002).
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behal f of Navstor, Inc., and creditors of NavStor, Inc., that
are simlarly situated” clainms are dism ssed with prejudice.
| T 1S ORDERED t hat Defendant’s Modtion to Dism ss Conplaint on

ot her grounds is denied.

5 g

A .

/74 i ant

Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge

| hereby certify that on April 8, 2005, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or miiled to the listed counsel and/or parties.

WlilliamJ Arl and
PO Box 1888
Al buquer que, NM 87103-1888

Clifford C Ganer, Jr

3733 Eubank Bl vd NE
Al buquer que, NM 87111- 3536
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