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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
JOEL DANLEY,
Debt or . No. 11-04-13378 SL
WESTERN BANK ALAMOGORDO,
Pl aintiff,
V. Adv. No. 04-1134 S

MEADOW VALLEY CONTRACTORS, INC., et al.,
Def endant s.

MEMORANDUM OPI NI ON ON MOTI ON TO DI SM SS
COMPLAI NT AND/ OR TO ABSTAIN I N FAVOR OF
THE NEW MEXI CO DI STRI CT COURT

This matter is before the Court on a Motion to Dismss
and/ or Abstain (“Mdtion”) filed by Defendants Meadow Vall ey
Contractors, Inc. (“MVC’) and Jobe Concrete Products, Inc.
(“Jobe”). (Docs 9, 10). MWC and Jobe are represented by their
attorney Jenni ngs, Haug & Cunni ngham LLP (Curtis A. Jennings
and Craig J. Bolton). Plaintiff Western Bank - Al anpbgordo
(“Bank”) filed a response (doc. 19) through its attorney Scott
& Kienzle, P.A. (Paul M Kienzle Ill and Robert Erickson).
Bank then supplenented its response. (Doc. 29). MC and Jobe
t hen suppl emented their motion to dismss. (Doc. 32). The
Court has reviewed the Mtions and consulted the appropriate
authorities, and finds that the Mdtion to Dism ss is not well

t aken. The Mption to Abstain will be taken under advi senent.



The primary reasons for dism ssal set out in the Mtion
are 1) the collateral referred to in the conplaint is not an
asset of the estate, and 2) the collateral is not cash
collateral. The Motion seeks dism ssal or abstention. Wth
regard to dism ssal, the opening paragraph of the Mtion
states that it is filed pursuant to Rules 12(b) and 12(c)?!, on
the basis that the conplaint “fails to state a cl ai m agai nst
Def endants upon which relief can be granted.” Simlarly, in
t he Concl usion section of the Mdtion, page 14, it states that
the conplaint “fails to state a claimupon which relief can be
granted.” Therefore, the Court will construe the notion as
one under Rule 12(b)(6).

Federal Rule 12(b)(6) provides:

Every defense, in law or fact, to a claimfor relief

in any pleading, whether a claim counterclaim

cross-claim or third-party claim shall be asserted

in the responsive pleading thereto if one is

requi red, except that the follow ng defenses may at

the option of the pleader be made by nmotion: ... (6)

failure to state a claimupon which relief can be

granted ... If, on a notion asserting the defense
nunmbered (6) to dismss for failure of the pleading

to state a clai mupon which relief can be granted,
matters outside the pleading are presented to and

! Federal Rule 12(c) provides for a Motion for Judgnment on
the Pleadings. The Rule states “After the pleadings are
cl osed but within such time as not to delay the trial, any
party may nove for judgnent on the pleadings.” The pleadings
in this case are not closed; no answer has yet been filed.
Therefore, Rule 12(c) does not apply, and the Mdtion should be
denied to the extent it relies on Rule 12(c).
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not excluded by the court, the notion shall be

treated as one for summary judgnent and di sposed of

as provided in Rule 56, and all parties shall be

gi ven reasonabl e opportunity to present all material

made pertinent to such a notion by Rule 56.
Def endant attached various exhibits to its Mdtion. Therefore,
if the Court does not exclude those exhibits, it nust treat
the Motion as one for summary judgnment. Bank responds (Doc.

19, p.6) that if the Court were to treat this as a notion for

summary judgnment?, it needs nore tinme for discovery. Bank

2 Bank argues that the Court should not treat the Motion
as one for sunmary judgnment because it does not follow NM LBR
7056-1. (Doc. 19, p.5). The Court agrees with this
obj ection. Adherence to the local rule regarding sunmary
j udgnment pronotes efficiency both for the Court and the
parties. See Jackson v. Finnegan, Henderson, Farabow, Garrett

& Dunner, 101 F.3d 145, 150-51 (D.C. Cir. 1996):
[ The District Court’s local rule regarding summary
j udgment procedures] assists the district court to
mai ntai n docket control and to deci de notions for
sunmary judgnment efficiently and effectively. As
this court explained in Gardels v. Central
Intelligence Agency, 637 F.2d 770 (D.C.Cir.1980),
with regard to the predecessor local rule identical
to Local Rule 108(h):
Requiring strict conpliance with the local rule
is justified both by the nature of summary
j udgnment and by the rule's purposes. The noving
party's statenent specifies the material facts
and directs the district judge and the opponent
of summary judgnent to the parts of the record
whi ch the novant believes support his statenent.
The opponent then has the opportunity to respond
by filing a counterstatenent and affidavits
showi ng genui ne factual issues. The procedure
contenpl ated by the rule thus isolates the facts
that the parties assert are material,
di stingui shes disputed from undi sputed facts,
(continued...)
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attached an affidavit pursuant to Rule 56(f). The Court finds
that it should not treat the Mtion as one for summary
judgnment, and will therefore exclude the matters outside of

t he pleadings. Bank’s request under Rule 56(f) is therefore
moot. |If MVC and Jobe wish to pursue sunmary judgnent after
further discovery, they should submt a notion for sunmary
judgment that follows the procedures set forth in NM LBR 7056-
1.

STANDARDS FOR RULE 12(Db) (6) DI SM SSAL

A conpl ai nt should not be dism ssed for failure to state

a claimunless it appears beyond doubt that the plaintiff can

2(...continued)

and identifies the pertinent parts of the

record.
Id. at 773. Simlarly in Twist, the court noted that
"a district court should not be obliged to sift
t hrough hundreds of pages of depositions,
affidavits, and interrogatories in order to make
[its] own anal ysis and determ nati on of what may, or
may not, be a genuine issue of material fact." 854
F.2d at 1425. Professors Wight, MIller, and Kane
al so point out that the purpose of |ocal rules such
as Rule 108(h) is "to make certain that the issues
on the notion are properly franmed." 10A Charles Al an
Wight, Arthur R MIller and Mary Kay Kane, Federa
Practice and Procedure 8 2719, at 13 (2d ed. 1983).
Of particular significance, Rule 108(h) places the
burden on the parties and their counsel, who are
nost famliar with the litigation and the record, to
crystallize for the district court the materi al
facts and rel evant portions of the record. Tw st,
854 F.2d at 1425; Guarino v. Brookfield Township
Trustees, 980 F.2d 399, 406 (6th Cir.1992).
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prove no set of facts in support of his claimwhich would

entitle himto relief. Conley v. G bson, 355 U. S. 41, 47

(1957). Al well-pleaded factual allegations in the conplaint
are accepted as true and viewed in the |light nost favorable to

t he nonnmoving party. Sutton v. Utah State School for the Deaf

and Blind, 173 F.3d 1226, 1236 (10" Cir. 1999)(citing GFF

Corp. v. Associ ated Wiol esale Grocers, Inc., 130 F.3d 1381,

1384 (10M Cir. 1997)). “The Court’s function on a Rule
12(b)(6) motion is not to weigh potential evidence that the
parties mght present at trial, but to assess whether the
plaintiff’s conplaint alone is legally sufficient to state a

claimfor which relief may be granted.” [1d. (quoting Mller

v. G anz, 948 F.2d 1562, 1565 (10" Cir. 1991)). Wth this
framework in mnd, the Court will turn to the Conplaint.
Conpl ai nt

For the purposes of this Mdtion to Dismss, the Court
takes all nonconclusory all egations of the conplaint as true.
Those facts will also be viewed in a light favorable to Bank.

Bank’s Conpl aint is captioned “Conplaint on Cash

Col l ateral Issues.” Parts | through VII set out facts on
which the counts for relief are based. Part | establishes the
parties and jurisdiction of the Court. Part Il describes

Bank’s nortgage on a property commonly known as “The Pit.”
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Exhi bit A, attached to the Conplaint, is the nortgage, and it
reflects recording information. Exhibit A, page 2, § 3
contains a “Rents and Profits” clause. Debtor executed a
Third Party Pl edge Agreenment, pledging his individual real
property (i.e., The Pit) to secure the obligations of J.D.
Materials, Inc. This docunent is Exhibit B. J.D. Materials
executed a Security Agreenent and a UCC-1 Financing Statenent,
attached as Exhibits I and J covering:

Al'l accounts, chattel paper, and general intangibles

now owned and hereafter acquired by Debtor. All

i nventory now owned and hereafter acquired by Debtor

including but not limted to, goods held for sale,

goods held for |lease, raw materials, works in

process or materials used or consuned in custoner’s

busi ness and finished products, sand, gravel, rock.
Exhibits I and J reflect recording information. J.D.
Materi al s executed a second Security Agreenment covering
i nventory, accounts, instruments, docunents, chattel paper,
and other rights to paynment, general intangibles, and
governnment paynents and prograns. (Exhibit L). J.D
Materials executed a Security Agreenent - Assignnment of
Contract, assigning to Bank a security interest in a contract
with Johnson and Danl ey Construction Co. (Exhibit M. Debtor
is in default of his obligations to Bank.

Part Il describes |eases and nortgages on The Pit. WIIliam

| . Danley, former owner of The Pit, entered a | ease with MWC.
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WIilliam 1. Danley sold The Pit to Debtor, with Bank providing
the financing. Debtor and MVC entered a new | ease with
different terns after the sale. The original |ease was
extingui shed, cancelled, rel eased, or otherw se made null and
void. MC assigned its lease rights to Jobe. The assignnent
was not consented to in witing by Debtor as required by the
new | ease. MWC is in default3 Part |V describes the
procedural posture of the case. Bank filed a foreclosure in
Ot ero County. The state court Judge struck affirmative

def enses of MVC. Bank has a first nortgage on The Pit. The
state court Judge ruled that he woul d enter judgnent agai nst
Debtor for noney owed and real and personal property
foreclosure. Before judgnent was entered, Debtor filed for
bankruptcy protection. Bank filed a Notice Pursuant to 11
U.S.C. §8 546(b) as a precautionary neasure to perfect its
interest in post-petition rents, issues, profits, and revenues
fromthe real property. No cash collateral order has been
entered; the Court ruled that Debtor may not use cash

collateral. Part V alleges that “Gravel is Cash Collateral.”

Bank argues that some or all of the gravel, rock, and

3 Defendants Mdtion, page 4, states that this allegation
is untrue. In a notion to dism ss, however, factual
al l egations are presuned true. Defendants’ renedy is to file
a properly docunented notion for sunmary judgnent.
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aggregate and the proceeds thereof are the rents and profits

of The Pit, and constitute collateral4 Part VI alleges

“Gravel is Being Renoved fromthe Pit.” Job has been renpving
gravel wi thout perm ssion® Part VII alleges “Defendants were

on notice of the bankruptcy and continued to act.” Bank then

4 Defendants’ Mbtion, page 7, clainms that it owns the
stockpiled materials it m ned and processed in The Pit. This
does not really contradict Plaintiff’s allegation that “sone
or all” of the materials nay be its collateral. The issue is
whet her Plaintiff should be given an opportunity in this
| awsuit to prove its claimthat sone or all of the materials
are its collateral. Defendant then cites three reasons that
t he proceeds of the sand, gravel, and aggregate are not the
Bank’s cash collateral: 1) 8§ 363(a) only applies to property
of the estate and only after a bankruptcy filing. Defendant
claims that although the materials remain on the Debtor’s
realty, they belong to Defendants. This is not determ nable
on a notion to dism ss. Defendants should file a notion for
sunmary judgnment. 2) Plaintiff’s security docunents are
defective. This fact is not patently obvious. Defendants
should file a notion for summary judgnment. 3) 8 552(a)

i nval i dates “after acquired property” clauses, and because
Bank’s interest is not properly perfected, its postpetition
interest in what otherw se would be cash collateral is cut off
by operation of law. Again, the issue of perfection is not
resolvable in this nmotion to dismss. As to the |egal issue,
“proceeds coverage, but not after-acquired property cl auses,
are valid under title 11.” Unsecured Creditors Conmttee v.
Mar epcon Financial Corp. (In re Bunper Sales, Inc.), 907 F.2d
1430, 1436 (4'M Cir. 1990). Defendants can present evi dence
and argue whether the collateral is proceeds or after-acquired
property. Defendants should file a notion for summary

j udgnment .

5 Defendants’ Motion, page 3, states that this allegation
is untrue. In a notion to dism ss, however, factual
al l egations are presuned true. Defendants’ renedy is to file
a properly docunented notion for sunmary judgnment that shows
ot herw se.
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sets forth the notice Defendants received of the bankruptcy.
Def endant s have not accounted for any of the cash coll ateral
renoved from The Pit or the proceeds, nor have they paid
Debt or or Bank. [In 2001, Bank put MVC on written notice that
it should be listed as a joint payee with Debtor on any
checks.

Count | is a claimfor conversion and seeks conpensatory,
punitive and special danages, and pre- and post-judgment
interest and costs. Under New Mexico | aw,

Conversion is defined as the unl awful exercise of
dom ni on and control over personal property

bel ongi ng to another in exclusion or defiance of the
owner’s rights, or acts constituting an unauthorized
and injurious use of another’s property, or a
wrongful detention after demand has been made.
Bowran v. Butler, 98 NNM 357, 648 P.2d 815 (Ct. App.
1982); Taylor v. MBee, 78 NNM 503, 433 P.2d 88
(Ct.App. 1967). The elements of this tort of
conversion by demand and refusal are: (1) that the
plaintiff had the right of possession of personal
property; (2) that the plaintiff demanded that the
def endant return the property to plaintiff; and (3)
that the defendant refused to return the property to
plaintiff. See Restatenent (Second) of Torts 8 237
(1965); 1 F. Harper, F. Janmes & O Gay, The Law of
Torts 8 2.27 (2d ed. 1986).

Nosker v. Trinity Land Co., 107 N.M 333, 337-38, 757 P.2d

803, 807-08 (Ct.App. 1988). There is no question that a
secured creditor may bring an action for conversion. AAA Auto

Sales & Rental, Inc. v. Security Federal Savings & Loan

Ass’n., 114 N.M 761, 763, 845 P.2d 855, 857 (Ct.App. 1992).

Page - 9-



Conpare Clovis Nat’'l Bank v. Thomas, 77 N.M 554, 563, 425

P.2d 726, 732 (1967)(Defendant could not be held |liable to
secured creditor for conversion when creditor consented to and
acquiesced in the sale of collateral; creditor waived its
rights to the collateral.)
The Court finds that Bank is a proper plaintiff and this Count
adequately states the elenments for a conversion claim

Count Il seeks declaratory relief that Bank has paranmount
title to sone or all of the gravel, rock, and aggregate in The
Pit and the proceeds thereof, and is entitled to sane. This
count seeks 1) a determ nation of what property is property of
the estate (see 11 U . S.C. 8 541), and 2) a determ nation of
the validity, extent, and priority of liens (see 11 U.S.C. §
506). The Court finds that this Count adequate states a claim
for relief.

Count 11l seeks replevin of its collateral. Section 42-
8-1 NMSA 1978 establishes the renmedy of replevin:

Any person having a right to the immediate

possessi on of any goods or chattels, wongfully

taken or wrongfully detained, may bring an action of

replevin for the recovery thereof and for danages

sustai ned by reason of the unjust caption or

detention thereof.

There is no question that a secured creditor may bring an

action for conversion. Security Pacific Financial Services, a
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Di vi sion of Bank of Anerica, FSB v. Signfilled Corp., 125 N M

38, 43, 956 P.2d 837, 842 (Ct.App. 1998). The Court finds
that that Bank is a proper plaintiff and this Count adequately
states a claimfor relief of replevin.

Count 1V seeks injunctive relief to enforce the judgnment
of the Court. The Court finds that this Count adequately
states a claimfor relief. |f Bank prevails on any of its
claims, the Court can certainly enter orders as necessary to
enforce judgnments. See, e.g. 11 U . S.C. § 105.

Count V seeks relief under 11 U. S.C. §8 362 and 11 U S.C
8 105. Defendants’ Mbdtion, at pages 12-13, argues that only a
bankruptcy trustee or debtor in possession have standing to
bring actions to enforce the automatic stay, citing Tilly v.

Vucurevich (In re Pecan Groves of Arizona), 951 F.2d 242, 245

(9th Cir. 1991). It is true that this case stands for the
proposition that nere creditors do not have standing to attack

violations of the automatic stay. 1d. However, Pecan G oves

was a chapter 7 case; in chapter 7 cases, a trustee is tasked
with representing the interests of the unsecured creditors.

Pecan Groves should be limted to its facts. This limtation

is reinforced by the Ninth Circuit’s statenment two years |ater
that “Normally pre-petition creditors ... shall recover

damages under 11 U.S.C. 88 362(h) and 1109(b) for w Il ful
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viol ations of the automatic stay.” Johnston Environnental

Corp. v. Knight (In re Goodman), 991 F.2d 613, 618 (9" Cir.

1993). Section 1109(g) gives standing to all creditors in a
Chapter 11 case: “A party in interest, including the debtor,
the trustee, ... a creditor, ... may raise and nay appear and
be heard on any issue in a case under this chapter.”
Therefore, even under the Ninth Circuit law cited by

Def endants, a creditor in a Chapter 11 case can pursue

viol ations of the automatic stay. See also Jeffries v.

Browning (In re Reserves Devel opnment Corp.), 64 B.R 694, 699-

700 (WD. M. 1986), injunction dissolved on appeal after

foreclosure sale, 821 F.2d 520 (8" Cir. 1987)(Bankruptcy Court

found creditors had standi ng under 8§ 1109(b) to enforce
automatic stay and enjoined other creditors fromattaching an
asset without relief fromthe automatic stay. District Court
affirmed. By the time the Eighth Circuit heard the case, the
stay had been lifted and the property sold, thereby
automatically termnating the stay under 8 362(c)(1), so the
Ei ghth Circuit dissolved the injunction.)

Al t hough Defendants did not raise the issue in their

brief, Plaintiff responded that even though it is a corporate
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creditor, it should be protected by & 362(h)é Alternatively,
Bank seeks the aid of § 105.

Because the Court concludes that Bank can proceed under 8§
105, it need not resolve the issue of 8§ 362(h)’s application
to corporate entities.’” Section 105 has repeatedly been used
by the courts to renmedy damages caused to a debtor or trustee
by violation of the automatic stay through ordinary civil

contenpt. See Jove Engineering, Inc. v. Internal Revenue

Service (In re Jove Engineering, Inc.), 92 F.3d 1539, 1555

(11th Cir. 1996) (“When the automatic stay is violated, courts
generally find the violator in contenpt under 11 U S.C. § 105
if the violationis ‘“willful’.”)(citations omtted.); Maritinme

Asbestosis Legal Clinic v. LTV Steel Co.., Inc. (In re

Chat eaugay Corp.), 920 F.2d 183, 187 (2" Cir. 1990)(For non-

i ndi vi dual debtors (i.e. non-natural persons) contenpt

proceedi ngs are the proper nmeans of conpensati on and

6 This section states “An individual injured by any
willful violation of a stay provided by this section shal
recover actual dammges, including costs and attorneys’ fees,
and, in appropriate circunstances, nmay recover punitive
danmages.” Courts have not been unani nous on whet her a
corporation qualifies as “an individual” as required by the
statute. See Goodman, 991 F.2d at 619 (listing cases, and
adopting Second Circuit’s determ nation that “individual” does
not include a corporation or other artificial entity.) The
Tenth Circuit has not ruled on this issue.

” The Court is specifically making no decision about
awar di ng any damages to any party.
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puni shnment for willful violations of the automatic stay.);

Mountain Anerica Credit Union v. Skinner (In re Skinner), 917

F.2d 444, 447 (10" Cir. 1990) (Bankruptcy Courts have civi
contenpt power under 11 U.S.C. 8 105 and 28 U.S.C. § 157;
Bankruptcy Court properly used this power to conpensate a
debtor for injuries suffered as a result of a creditor’s
violation of the automatic stay because it is both necessary
and appropriate to carry out the provisions of the bankruptcy

code.); Elder-Beerman Stores Corp. v. Thomasville Furniture

| ndus. Inc. (In re Elder-Beernan Stores Corp.), 197 B.R 629,

632 (Bankr. S.D. Ohio 1996) (Al t hough a corporate debtor cannot
recover under 8 362(h), the court can |evy sanctions through
its equitable powers and issue a citation for civil contenpt.)

Furthernore, courts have extended this protection under 8
105 to creditors that suffer injuries froma violation of the
automatic stay. Goodman, 991 F.2d at 620 (Corporate creditor
can recover damages for a violation of the automatic stay

under ordinary civil contenpt.); Little Pat, Inc. v. Conter

(Inre Soll), 181 B.R 433, 446 (Bankr. D. Ariz. 1995)(sane.);

Bar nett Bank of Southeast Georgia. N. A v. Trust Co. Bank of

Sout heast Georgia, NNA. (Inre Ring), 178 B.R 570, 576

(Bankr. S.D. Ga. 1995)(sane)(dicta.)
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However, the specificity of the term“individual” in 8§
362(h) suggests that a court may not use § 105 to award
danages to the Bank. Generally, the use of § 105 is
restricted to fill in gaps and anbiguities in the statutory

mandat es of Congress in an efficient manner. |n re Barnes,

310 B.R. 209, 212 (Bankr. D. Colo. 2004). Section 105 should
not be used to override specific Bankruptcy Code provisions.
Id. But because Defendant has not addressed this issue, and
because the conplaint remains largely intact at this point,
the Court will not reserve ruling on whether the Bank has
standi ng and has stated a cause of action under 11 U.S.C. 88
105, 362(h) and 1109(b) for damages, under a civil contenpt

t heory.

Def endant al so nmoves the Court to abstain from hearing
this adversary because Counts 1 through 4 are non-core
proceedi ngs and the matters are at issue in a pending state
court foreclosure case®. To the extent Counts 1 through 4
duplicate the relief sought in the foreclosure case, the Court

finds that the notion is probably well taken. Plaintiff seens

8 This foreclosure was actually renmoved, and becane
Adversary No. 04-1158. On Septenber 30, 2004, this Court
term nated the automatic stay with respect to that case. On
Cct ober 1, 2004, this Court entered a Menorandum Opi ni on and
Order remanding the case to the Twelfth Judicial District,

Ot ero County, New Mexi co.
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to agree, see Bank’s Response, doc. 19, page 14, that if the
automatic stay were term nated, the cash collateral issues
“essentially fall away” and the state |law i ssues raised in the
Conplaint will be resolved in the foreclosure litigation
Therefore, the Court will set a status conference to determ ne
if any of the Counts can be dism ssed by agreenent of the
parties, and take the Mdtion to Abstain under advisenment until
t hat status conference.

CONCLUSI ON

The Court will deny Defendant’s Mdtion to Dismss for
failure to state a claimfor which relief can be granted. The
Court will set a status conference on the issues of

abst enti on.

L]

/45,
55

Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge
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