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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
JERRY DON MORGAN and
DONNA LYNN MORGAN

Debt or s. No. 7-04-13131 SR
ROOSEVELT COUNTY ELECTRI C COOPERATI VE, | NC.,

Plaintiff,
V. Adv. No. 04-1133 S

JERRY DON MORGAN, et al.
Def endant s.

MEMORANDUM OPI NI ON AND ORDER
GRANTI NG PLAI NTI FF*'S MOTI ON
FOR SUMVARY JUDGVENT AS TO JERRY DON MORGAN
AND ORDER DI SM SSI NG DONNA L YNN MORGAN

This matter is before the Court on Plaintiff’s Mtion for
Summary Judgnent filed Decenmber 3, 2004 (doc. 11)(“Mdtion.”).
Plaintiff was represented by its attorney Eric Di xon.

Def endant was represented by Randall M Harris. This is a
core proceeding to determ ne the dischargeability of a debt.
28 U.S.C. 8 157(b)(2)(l). The Court had previously schedul ed
a final pretrial conference for February 1, 2005. 1In
preparation for the pretrial conference, the Court revi ewed
the file and determ ned that no response had been filed to the
Motion, and that it was therefore ripe for review. At the

pretrial conference, the Court ruled that it would grant the



Motion for summary judgnment!. This menorandumis entered in
support of that ruling. Plaintiff announced at the pretrial
conference that it would pursue only M. Mrgan on this debt.
The Court will therefore dism ss Donna Lynn Morgan fromthe
case.

Federal Rule of Civil Procedure 56(c) provides, in part,
“The judgment sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the noving party is entitled to a judgnment as a matter of
| aw. ”
NM LBR 7056-1 states, in part:
A party opposing the motion shall, within 20 days
after service of the notion, file a witten
menor andum containing a short, concise statenent
in opposition to the motion wth authorities. |If
no such responsive pleading is filed, the court may
grant the notion for summary judgnent.
A menmorandum i n opposition to the notion shal

contain a conci se statenent of the material facts as
to which the party contends a genui ne issue does

1 At the pretrial conference, the Court was infornmed that
Def endant had recently filed a response to the notion. The
docket shows that the response was filed on January 31, 2005
and docketed on February 1, 2005 (after the hearing.) As
di scussed bel ow, our local rules require a response to a
nmotion for summary judgnent within 20 days of service.
Def endant did not neet this deadline, and the Court did not
consi der the response when deciding the notion.
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exist. Each fact in dispute shall be nunbered,

shall refer with particularity to those portions of

the record wupon which the opposing party relies,

and shall state the nunber of the novant's fact that

is disputed. Al material facts set forth in the

statenent of the novant shall be deened admtted

unl ess specifically controverted.
Because Defendant did not file a timely response to the Mtion
the Court “may” grant the Mdtion. Furthernore, because no
material fact set forth in novant’s statement was specifically
controverted, all of those facts are deemed adm tted.
Therefore, there are no genuine issues as to any materi al
fact?, and the Court’s only duty is to determ ne whether the

novant is entitled to judgnent as a matter of |law.  See

Chanpion v. Artuz, 76 F.3d 483, 486 (2d Cir. 1996):

The fact that there has been no response to a sunmary
j udgnent notion does not, of course, nean that the
notion is to be granted automatically. Such a notion
may properly be granted only if the facts as to which
there is no genui ne dispute “show that the noving
party is entitled to a judgnent as a matter of law.”
Fed. R Civ.P. 56(c).

See also Maldonado v. Ramirez, 757 F.2d 48, 50 (39 Cir.

1985) (A response is not essential to defeat a notion that does

not satisfy nmovant’'s initial burden. (Citing Adickes v. S H

Kress & Co., 398 U.S. 144, 160-61 (1970).); Griffith v. Realty

2 There is a fact dispute about the actual anmount due
Plaintiff. See Exhibit 2 to Mdtion for Summary Judgment,
I nterrogatory No. 12 and the answer thereto. Therefore, the
Court will conduct a trial on this one fact issue.
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Executives, Inc. (In re Giffith), 6 B.R 750, 751 (Bankr. D.
N.M 1980)(“In addition, the noving party has the burden of
showing that it is entitled to judgnent as a matter of law. ")
Plaintiff’s Mdtion is in proper formand follows NM LBR
7056-1. It contains a statenent of undisputed material facts,
with references to the record. 1In the record are: 1)
Plaintiff's answers to Defendant’s First Set of
I nterrogatories® 2) Defendant’s Answers to Plaintiff’s First
Set of Interrogatories? 3) Affidavit of Jerry Partin® and 4)

Affidavit of Debbie Bryant®  The Mtion seeks sunmary judgnent

3 These answers were sworn to by Jerry Partin, general
manager of Plaintiff, state that he is authorized to make the
verifications on the behalf of Plaintiff, state that he has
read and understand the answers and that the answers are true
and correct based on his own personal know edge or belief.

4 These answers were sworn to by Jerry Don Morgan and
Donna Lynn Morgan, and state that they have read and
understand the answers and the facts and statenents are true
and correct to the best of their know edge, information and
bel i ef.

> This sworn statenment of the general nmnager
aut henticates the exhibits attached to the conpl aint and
states that they were filed with the Secretary of State on a
certain date, see Conplaint § 4, and Answer f 2 (admitting
si gni ng docunents, but denying all other allegations in the
par agraph.), states an adm ssion by M. Mrgan (see
Fed. R Evid. 801(d)(2)), and states that M. Mrgan did not
have perm ssion to use the secured funds.

¢ Ms. Bryant is the office manager for Plaintiff. |In her
sworn statenment, she details specific conversations she had
wi th defendant Jerry Morgan
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both as to Sections 523(a)(2) and 523(a)(6). Because the Court
finds that Plaintiff should be awarded judgnent under
523(a)(6), it will not address the Motion with respect to
523(a)(2).

Section 523 provides in relevant part:

(a) A discharge under section 727, 1141, 1228(a),

1228(b), or 1328(b) of this title does not discharge

an individual debtor from any debt-

kéj for willful and malicious injury by the debtor to
anot her entity or to the property of another entity.

“Conversion is defined as the unlawful exercise of
dom ni on and control over personal property belonging to
anot her in exclusion or defiance of the owner's rights, or acts
constituting an unauthorized and injurious use of another's
property, or a wongful detention after demand has been nade.”

Nosker v. Trinity Land Co., 107 N.M 333, 337-38, 757 P.2d 803,

807-08 (Ct. App.), cert. denied, 107 NNM 267, 757 P.2d 605
(1988). “Conversion can, under certain circunstances, give
rise to a nondi schargeabl e debt pursuant to 8 523(a)(6).”

M t subi shi Mdtors Credit of America, Inc. v. Longley (In re

Longl ey), 235 B.R 651, 657 (10'" Cir. BAP 1999).

In Iight of [Kawaauhau v. Geiger, 523 U. S. 57 (1998)]
the standard for willful under § 523(a)(6) appears to
be the same for conversion as for any other injury;
to be willful, the debtor nust intend that conversion
of the collateral injure the creditor or the
creditor's lien interest. However, Geiger does not
address the evidence by which intent to injure can be
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establi shed. We believe that as to proof of intent to
Injure in the context of conversion of secured
property, Posta’ and Pasek® remain instructive.

I ntent may be established by either direct or

i ndi rect evidence. Posta, 866 F.2d at 367. WIIful

I njury may be established by direct evidence of
specific intent to harma creditor or the creditor's
property. Id. WIIful injury may al so be

" ClT Financial Services, Inc. v. Posta (In re Posta), 866
F.2d 364, 367 (10" Cir. 1989):
Under 8 523(a)(6), the debtor's malicious intent can
be shown in two ways. In the rare instances in which
there is direct evidence that the debtor's conduct
was taken with the specific intent to harmthe
creditor, the malice requirenment is easily
established. Mre comonly, however, malicious
i ntent nust be denonstrated by evidence that the
debt or had know edge of the creditor's rights and
that, with that know edge, proceeded to take action
in violation of those rights. Such know edge can be
inferred fromthe debtor's experience in the
busi ness, his conceal nent of the sale, or by his
adm ssion that he has read and understood the
security agreenent.
(Citations onmtted.)

8 Dorr, Bentley & Pecha, CPA's, P.C. v. Pasek (In re
Pasek), 983 F.2d 1524, 1527 (10" Cir. 1993):

[We believe the rule fully supported by our cases
is that willful and malicious injury occurs when the
debtor, wi thout justification or excuse, and with
full know edge of the specific consequences of his
conduct, acts notw thstandi ng, knowi ng full well

that his conduct will cause particularized injury.

[We al so have recogni zed that secured creditors are
not restricted to direct evidence of specific intent
to injure in satisfying the requirenments of 8§
523(a)(6); rather, the requisite malicious intent
may be denonstrated by evidence that the debtor had
know edge of the creditor's rights and that, with
t hat knowl edge, proceeded to take action in
vi ol ation of those rights.

(Citations and internal punctuation omtted.)
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established indirectly by evidence of both the
debtor's knowl edge of the creditor's lien rights and
the debtor's know edge that the conduct will cause
particul arized injury. Pasek, 983 F.2d at 1527. See
al so RESTATEMENT (SECOND) OF TORTS 8§ 8A (1965) ("The
word '"intent' is used throughout the Restatenment of
this Subject to denote that the actor desires to
cause consequences of his act, or that he believes

t hat the consequences are substantially certain to
result fromit.").

Id.

FACTS

1. Def endants signed a Prom ssory Note in the anount of
$65, 000 to Plaintiff.

2. Def endants pl edged their peanut crop to Plaintiff, as is
I ndi cated on the UCC Fi nancing Statenent attached to the
conplaint.?

3. Def endants had previously pledged peanut crops to other
creditors, and knew that checks for proceeds were to be
paid to those creditors.

4. Def endants recei ved proceeds fromthe Farm Servi ces Agency
attri butable to the pledged peanut crop on or about

January 13, 2004.

9 Defendants’ Third Affirmative Defense raises an issue
that M. Morgan’s full legal nane is not on the UCC Fi nanci ng
Statenent. This may have been relevant if the secured asset
still existed at the time of the bankruptcy and the Chapter 7
trustee sought to avoid the lien as unperfected under section
544. However, the asset was converted prepetition in
violation of the contract between Plaintiff and Defendants.
Def endants do not deny signing the docunents.
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10.

Def endants did not turn over the proceeds to Plaintiff;
rat her they spent the funds knowing that Plaintiff had a
lien on and claimto the proceeds.

At the tine Debtors spent the noney they were insolvent
and had substantial indebtedness.

VWhen asked why Defendants did not turn the noney over to
Plaintiff, they answered “We could have given a portion of
the money to the Coop, but others would have done wi thout
and the fam|ly would have suffered even nore than it did.”
On February 9, 2004, M. Mirgan told Plaintiff that he had
received the checks. Debtors did not informPlaintiff in
a pronpt or tinmely manner that they received the checks.
M. Morgan did not have Plaintiff’s perm ssion to use the
nmoney.

M. Morgan used the proceeds fromthe peanut sale for his

own use and to the detrinent of Plaintiff.

CONCLUSI ONS OF LAW

Plaintiff had a |ien on the peanut crop.

M. Morgan commtted conversion by his unlawful exercise
of control over Plaintiff’s personal property (the peanut
crop proceeds) in exclusion of Plaintiff’s right to

possessi on.
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3. M. Morgan’s conversion was nmalicious, as evidenced by the
fact that he was aware of Plaintiff’s lien rights, and
with that know edge, he took action in violation of those
rights. The malicious intent is further evidenced by 1)
his prior dealings in the business and know edge t hat
proceeds were to be paid to the lien creditor; 2) his
conceal nent of the transactions; and 3) with his
i nsol vency and | evel of indebtedness, M. Mrgan was aware
that his conduct would certainly lead to injury of
Plaintiff.

4. M. Mrgan’s debt to Plaintiff, in an anount to be
determ ned at trial, is nondischargeable under 11 U. S.C. §
523(a) (6).

ORDER
I T 1S ORDERED that this adversary proceedi ng agai nst Donna

Lynn Morgan is dism ssed with prejudice.

I T 1S ORDERED t hat partial judgnent as to liability is
granted for Plaintiff and against Jerry Don Morgan.

I T 1S ORDERED that the Court will try the remaining
damages i ssue on February 23, 2005 at 1:30 p.m in the Federal

Courthouse in Roswell, New Mexico, as per a Scheduling Order

bei ng prepared by Plaintiff’s attorney.
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A flﬁ{ﬂﬂm

Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge

| hereby certify that on February 9, 2005, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or miiled to the listed counsel and/or parties.

Eric D Di xon
309 S Ave A
Portal es, NM 88130-6284

Randall M Harris

1112 Pile St

Clovis, NM 88101-5943
F Shaun Burns

PO Box 488
Clovis, NM 88102-0488

%mmim‘v
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