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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
Cl audett e Chavez,
Debt or . NO. 7 - 03-18972 - SA

MEMORANDUM OPI NI ON ON MOTI ON TO SET ASI DE
ORDER REOPENI NG CASE AND OBJECTI ON
THERETO FI LED BY DEBTOR and ORDER

Torney Bewl ey Corporation, Tim M nter, Steve Mason, Pau
Ri ensche, Steve McCandl ess and M ke Yont (“Mvants”) filed a
Motion to Set Aside Order Reopening Case (doc 12). The Debtor
objected to the notion to set aside (doc 15). The case had
been reopened upon notion by the debtor to schedul e additi onal
assets and amend her exenptions (docs 11 and 12). The
reappoi nted Chapter 7 Trustee M chael Caplan joined in the
Debtor’s objection. Having considered the file, the briefs
subm tted, and being otherw se sufficiently informed, the
Court finds that the Modtion to Set Aside Order Reopening Case
is not well taken and should be denied. This is a core
proceedi ng.
EACTS

There are several undisputed facts which dispose of this
matter. Debtor had a prepetition cause of action against
Movants when she filed her Chapter 7 petition. This cause of
action was not |isted on her schedules or statenents. Movants

were not creditors in the Chapter 7 case. The Trustee



adm ni stered the case and filed a report of no distribution.
The Debtor received her discharge and the case was cl osed.
Debtor then filed a nmotion to reopen the case to |list the
omtted cause of action and claimsome (or all) of it exenpt.
The Court reopened the case and ordered the appointed of a
trustee. The Trustee objected to the anmended exenptions, but
this objection is beyond the scope of the instant matter.
Movants filed their Mdtion to Set Aside Order Reopening case,
arguing judicial estoppel.! Debtor and Trustee have responded
on the nmerits and have al so argued that Mvants | ack standing
in the bankruptcy case to seek any relief.?

DI SCUSSI ON

Havi ng considered the briefs and the authorities3 the

Court is persuaded by Parker v. Wendy's International, Inc.,

365 F.3d 1268 (11th Cir. 2004) and its application in ln re

Phel ps, 329 B.R. 904 (Bankr. M D. Ga. 2005). Together these

! Fol l owi ng New Hanpshire v. Miine, 532 U S. 742 (2001),
the Tenth Circuit recognized the doctrine of judicial
estoppel, effectively overruling cases such as Gol fl and
Entertai nment Centers, Inc. v. Peak Investnment, Inc. (In re
BCD Corporation), 119 F.3d 852, 858 (10'" Cir. 1997). Johnson
v. Lindon City Corp., 405 F.3d 1065, 1068-69 (10'" Cir. 2005).

2 The Court need not decide the standing issue in order to
adj udi cate the notion to reopen.

3 Neither the parties nor the Court has found any cases
fromthe Tenth Circuit that are on point.
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cases indicate that 1) Debtor’s cause of action becane
property of the estate and only the trustee had standing to
pursue it; 2) because the asset was unscheduled it was not
abandoned back to the Debtor upon closure of the case; 3) the
Trustee is the real party in interest in the cause of action;
4) the Trustee never took an inconsistent position that would
trigger judicial estoppel; 5) judicial estoppel does not apply
to this case; and 6) it was proper for the Court to reopen the
case to adm ni ster the unschedul ed asset.

Thi s deci sion does not deprive Mwvants of the right to
def end agai nst the cause of action in the court in which it

will be tried. See Parker v. Wendy's International, lInc., 365

F.3d at 1272 n. 2. The decision nerely deprives Myvants of
the windfall that would be created were the Court to deprive
the estate and its creditors of the benefit (such as it m ght
be) of a portion of the property of the estate.

| T I S THEREFORE ORDERED t hat the Mdtion to Set Aside

Order Reopening Case (doc 12) is denied.

1

4 fl Eﬁﬁ?Lﬁx“
Honor abl §~Janmes S. St ar zynski
United States Bankruptcy Judge
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| hereby certify that on February 6, 2006, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or miiled to the listed counsel and/or parties.

Shari L Cordova
PO Box 25127
Al buquer que, NM 87125-0127

M chael J Capl an

827 E Santa Fe Ave
Grants, NM 87020-2458
Davi d Thuma

500 Marquette, NW Suite 650
Al buquer que, NM 87102
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