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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
FURR S SUPERMARKETS, | NC.
Debt or . No. 7-01-10779 SA
YVETTE J. GONZALES, TRUSTEE,
Pl aintiff,
V. Adv. No. 03-1050 S

DI CKER- WARM NGTON PROPERTI ES,
Def endant .

MEMORANDUM OPI NI ON

This matter came before the Court for trial on the nerits
of Plaintiff’s conplaint to avoid preferential transfer.
Plaintiff appeared through her attorney Jacobvitz, Thuma &

Wal ker, P.C. (Thomas D. Wal ker). Defendant appeared through
its attorney Daniel J. Behles. This is a core proceeding. 28
U S.C. 8§ 157(b)(2)(F).

EACTS

The parties filed a Stipulation of Facts (doc 26).

Def endant filed a Motion for Summary Judgnment (doc 28), to
which Plaintiff responded (doc 30). Defendant’s reply was due
after trial, so the parties stipulated to treat the summary

j udgnment papers as trial briefs.

The parties stipulated to the follow ng facts:

1. Furr 's Supermarkets, Inc. (“Furrs”) and Defendant Di cker

War m ngton Properties (“Defendant”) were parties to a



Lease Agreenent dated August 9, 2000 for certain prem ses
| ocated in Corrales Shopping Center, 10701 Coors Rd. NW
Al buquerque, NM (the “Lease”). The Lease was admtted
into evidence as Exhibit A The “First Addendumto
Lease” included as part of Exhibit A was executed

cont enpor aneously with the Lease.

Pursuant to the Lease, Furrs was obligated to pay to

Def endant the m ni mum nonthly rental amount of $27,500
conmenci ng November 1, 2000 plus additional suns for
common area mai ntenance, taxes, and insurance. The total
m ni mum schedul ed nont hly paynent was $32, 542. 80.

On Novenber 13, 2000, the parties executed a letter
agreement relating to paynent of Novenmber and Decenber
rent due under the Lease. The letter agreenent is

Exhi bit B.

Pursuant to Exhibit B, the Novenber and Decenber rent,
plus interest was to be paid in three equal installnments
starting in January 2001. The mninumrent for the
nmont hs of Novenmber and Decenber 2000 ($32,542.80 x 2 -
$65, 085. 60) was divided by three ($21,695.20). Interest
on the Novenber and Decenber rent at the rate of ten
percent (10% per annum for ninety (90) days ($1, 604.70),

was al so divided by three ($534.90), and added to the
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Novenber and Decenber rent. The total of the Novenber
and Decenber rent, plus interest was to be paid in three
equal installments of $22,230.10, due together with the
m ni mum rent due under the Lease for the nonths of
January, February and March 2001. Thus the total Furrs
was going to pay in the nonths of January, February and
March 2001 was the m nimum nonthly rent due ($32,542.80)
pl us one-third of the Novenmber and Decenber rent plus
one-third of the interest ($22,230.10) which was equal to
$54, 772. 90.

On Decenber 15, 2000, as provided for in the Lease,

Def endant billed Furrs in advance for the January 2001

m ni mumrent in the amount of $27,500.00, the CAM charges
due for January 2001 in the amount of $5,042.80, the
first installnment of the Novenmber and Decenber rent in

t he amount of $21,695.20, and the first install ment of
the interest on the November and Decenber rent in the
amount of $534.90, for a total in the amount of
$54,772.90. Furrs paid the $54,772.90 by check dated
Decenber 26, 2000 in the anpunt of $54,772.90.

Def endant received and deposited the check on January 5,

2001. That check is the subject matter of this
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10.

preference action. The check and the deposit ticket on
whi ch the check was deposited is Exhibit C

Def endant billed Furrs in advance for February m ni mum
rent, plus February CAM charges, the second install nent
of the Novenber and Decenber rent, and the second
install ment of interest on the Novenmber and Decenber
rent. Furrs tendered a check to pay these ampunts, but
t he check was di shonored.

Furrs did not occupy the prem ses that were the subject
of the Lease, either prepetition or post-petition.
Furrs, as debtor-in-possession, ultimately rejected the
Lease.

Furrs paid the schedul ed nmonthly m nimumrent for
February 8-28, 2001 and for March 2001 and April 2001
Furrs paid no rent for February 1-7, 2001, or for My
2001. Furrs also did not pay in February and March 2001
the remaining installments of the November and Decenber
rent. The Lease was rejected by Court Order dated My
30, 2001.

Furr ‘s paid Defendant a total of $54,772.90 (the
“Payment”) in one check on the followi ng date in the

foll owi ng amobunt (the “Check”).
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11.

12.

13.

14.

15.

16.

17.

18.

Check No. |Ampunt Check Dat e of Dat e of
Dat e Deposi t Honor

25135551 $54,772.90 |12/ 26/ 00 |1/05/01 1/08/ 01

The Paynment was a transfer of an interest of Furrs in
property.

The Check was delivered to Defendant after the Check Date
and before the Date of Honor.

The Paynment was made while Furrs was insolvent.

On February 8, 2001 (the “Petition Date”), Furrs filed a
voluntary petition in the United States Bankruptcy Court
for the District of New Mexico under Chapter 11 of the
Bankruptcy Code.

On Decenber 19, 2001, the Chapter 11 case was converted
to a case under Chapter 7.

Plaintiff Yvette Gonzales is the duly appointed Chapter 7
Trustee in the Furr’'s Supermarkets, Inc. bankruptcy case.
The Court has jurisdiction of this matter pursuant to 28
U S.C. 88 157 and 1334. This matter is a core proceeding
under 28 U.S.C. 8 157(b)(2). Venue is proper pursuant to
28 U. S.C. 88 1408 and 14009.

On January 30, 2003 (the “Commencenent Date”) Plaintiff

filed a conplaint agai nst Defendant initiating this
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19.

20.

21.

adversary proceeding. Plaintiff's conplaint was tinely
filed.

Plaintiff filed an amended conpl ai nt on February 7, 2003.
Plaintiff has sought perm ssion of the Court to file a
second anended conpl ai nt .

The Paynment was made within ninety (90) days before the
Petition Date.

The Paynment was not nmade to satisfy a consunmer debt.

The Court finds the follow ng additional facts:

22.

23.

24.

The check in Exhibit C has a remttance advice that
states the check was for paynment of 4 itens: $27,500. 00;
$21, 695. 20; $5, 042.80; and $534. 90.

Exhibit Kis a partial listing of rent paynents prepared
by Carolyn Norris, the Furrs real estate coordinator, on
Decenber 13, 2000 for rent payments to be made that

month. |t shows Defendant’s four anounts that appear on
the rem ttance advice.

Ms. Norris testified that the check involved in this case
was the first payment on the new | ease, and it consi sted
of four conponents: rent, “postponed rent”, interest, and
conmon area charges. She had earlier seen the | ease and
believed rent was to start Novenber 1. Then she was

instructed to start paying as of January 1.
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Plaintiff's Case

To prevail, Plaintiff nmust prove all five elenments of 11
U S.C. 8 547(b), which provides:

Except as provided in subsection (c) of this
section, the trustee may avoid any transfer of an
interest of the debtor in property--
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by
t he debtor before such transfer was made;
(3) made while the debtor was insolvent;
(4) made- -
(A) on or within 90 days before the date of the
filing of the petition; or
(B) between ninety days and one year before the
date of the filing of the petition, if such
creditor at the tinme of such transfer was an
i nsi der; and
(5) that enables such creditor to receive nore than
such creditor would receive if--
(A) the case were a case under chapter 7 of this
title;
(B) the transfer had not been nmade; and
(C) such creditor received paynment of such debt
to the extent provided by the provisions of this
title.

Section 547(b) (1)

Plaintiff was a creditor. Section 101(10)(A) defines a
creditor as an entity that holds a claimagainst the debtor
Section 101(5)(A) defines claimas a including right to
paynment, whether or not matured. Defendant has a right to

payment under the | ease, and is a creditor.

Section 547(b) (2)
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The Court finds that the | ease paynment was for an
antecedent debt. The |ease created an antecedent debt. The
| ease paynment was due January 1, 2001. Defendant received and

deposited the check on January 5, 2001

Section 547(b)(3)

The parties stipulated to insolvency. Fact 13.

Section 547(b) (4)

The parties stipulated that the paynment was within the

preference period. Fact 20.

Section 547(b) (5)

At the conclusion of Plaintiff’s case, Defendant nade a
notion to dismss for failure of Plaintiff to prove Section
547(b)(5). The parties argued the notion and the Court nade
Fi ndi ngs of Fact and Concl usi ons of Law on the record and
deni ed the notion.

Def endant presented no evidence in its case in chief on
this elenent, and at closing reargued that Section 747(b)(5)
was not established. The Court took this point under
advi senent .

Havi ng received the evidence, the Court reaffirnms its
prior ruling, on the sane grounds as stated at trial. Anpng

ot her things the Court found and finds:
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1. Exhi bit BB, Debtor’s unaudited financial statenment as of
January 27, 2001 and Decenber 20, 2000, may have been accurate
in the Generally Accepted Accounting Principles (“GAAP")

sense. As a general rule a properly prepared bal ance sheet is
only coincidentally related to the true value of a business.

See, e.qg., Peltz v. Hatten (Iln re USN Communi cations, Inc.),

279 B.R 710, 743-44 (D. Del. 2002), aff'd, 60 Fed.Appx. 401
(3"9 Cir. 2003)(Discussing GAAP statenments and the adjustnents
that need to be made to determ ne whether a business is in
fact insolvent.) Financial Statenments are based on historica
cash transactions and adjusted artificially for itens such as
depreci ation and accrued expenses. There was no testinony
that these financial statements reflected Debtor’s true
situation on the dates reflected. |In fact, subsequent events
in the Chapter 11 denobnstrated that the values in Exhibit BB
were not there.

2. The Plaintiff testified that had a chapter 7 been filed
initially there would have been no cash avail able and no
equity in any real or personal property. The Plaintiff
testified that virtually all assets were fully secured to
prepetition | enders. The course of the Chapter 11 reinforced
this truth; the UCC diligently exam ned docunentati on and did

not object to orders entered in the Chapter 11 on this ground.
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Plaintiff testified that trustees do not adm nister
undersecured assets for fully secured creditors. As to
inventory on hand ($73 million on January 27, 2001), there is
no breakdown as to perishabl es and nonperishables. The
Plaintiff would have abandoned all perishables. She testified
t hat nonperishabl es could expect to be sold for 5 to 10 cents
on the dollar. Trustee testified that she woul d have 60 days
to assunme any | ease that had value, assum ng that with no
noney she coul d have even determ ned which of 70 lease in 2
states had value, and that the estate woul d have had no noney
with which to assume any val uable | ease. Therefore, virtually
all assets would have been abandoned.

3. As to preference actions, both the Trustee and Rachel

Kef auver described the financial records which consisted of

t housands of boxes of data. Had a Chapter 7 been filed, these
records would not have been organized and the estate woul d not
have had noney to do the preference screen that was done
during the course of the Chapter 11. Furthernore, in the
Trustee’ s experience, professionals are reluctant to or refuse
to be enpl oyed on a contingency fee basis in chapter 7 cases

with no funds.
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4. In summary, the Court finds that these would have been no
di vidend to unsecured creditors if this case were filed as a
Chapter 7 initially.

Concl usi on

Having met all requirenents of Section 547(b), the Court
finds the Trustee has made a prim facie case. The burden now
shifts to Defendant to prove an exception to the Trustee’s
case. See 11 U.S.C. 8 547(9).

Def endant’s Case

Def endant argues that the transfer is not avoi dabl e under
sections 547(c)(1), (c)(2) and (c)(4). These sections
provi de:

The trustee may not avoid under this section a

transfer--

(1) to the extent that such transfer was--
(A) intended by the debtor and the creditor to
or for whose benefit such transfer was made to
be a contenporaneous exchange for new val ue
given to the debtor; and
(B) in fact a substantially contenporaneous
exchange;

(2) to the extent that such transfer was--
(A) in paynent of a debt incurred by the debtor
in the ordinary course of business or financial
affairs of the debtor and the transferee;
(B) made in the ordinary course of business or
financial affairs of the debtor and the
transferee; and
(C) made according to ordinary business terns;

(ﬁj’to or for the benefit of a creditor, to the

extent that, after such transfer, such creditor gave
new value to or for the benefit of the debtor--
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(A) not secured by an otherw se unavoi dabl e
security interest; and

(B) on account of which new val ue the debtor did
not make an ot herw se unavoi dable transfer to or
for the benefit of such creditor.

Cont enpor aneous Exchange, Section 547(c) (1)

In Gonzales v. DPI Food Products Co. (In re Furrs

Supermarkets, Inc.), 296 B.R 33, 39 (Bankr. D. NNM 2003),

this Court stated the foll ow ng:

Section 547(c)(1) protects transfers fromattack if
(1) the preference defendant extended new value to the
debtor, (2) both the defendant and the debtor intended
t he new val ue and reciprocal transfer by the debtor to be
cont enpor aneous and (3) the exchange was in fact
cont enpor aneous.

The purpose of the contenporaneous exchange
exception ... is to encourage creditors to
continue to deal with troubl ed debtors w thout
fear that they will have to disgorge paynents
received for value given. If creditors continue
to deal with a troubled debtor, it is possible
t hat bankruptcy will be avoi ded al toget her

5 Alan N. Resnick & Henry J. Somrer, Collier on
Bankruptcy T 547.04[1], at 547- 47-48 (15th ed. rev.
2003) (Footnotes omtted.) The parties' intent to
make a cont enporaneous transfer is an essenti al

el ement of a section 547(c)(1l) defense. Lowrey V.
UP.G Inc. (In re Robinson Bros. Drilling, Inc.),
877 F.2d 32, 33 n.1 (10th Cir. 1989). See also
Harrah's Tunica Corp. v. Meeks (In re Arnstrong),
291 F.3d 517, 525 (8" Cir. 2002) (the parties’
intent is the critical inquiry)(gquoting Oficial
Plan Comm v. Expeditors Int'l of WAshington, Inc.
(In re Gateway Pacific Corp.), 153 F.3d 915, 918
(8th Cir. 1998)). The section protects transfers
that do not result in dimnution of the estate
because unsecured creditors are not harned by the
transfer if the estate was replenished by an

i nfusi on of assets that are of roughly equal value
to those transferred. Manchester v. First Bank &
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Trust Co. (ln re Mpses), 256 B.R 641, 652 (10th
Cir. B.A P. 2000).

In this case, the Court finds that the January rent
paynment and January common area charges paynment neet this
def ense; and the del ayed rent paynment and interest paynment do
not .

First, the Court finds that the substance of the overall
| ease agreenent was that rent was to start November 1, but
that the parties later agreed, in essence, that Defendant
woul d “l end” the Novenmber and Decenber paynents to Furrs, to
be repaid, with interest, in 3 nonthly installnments starting
January 2001. Defendant did “lend” for Novenber and Decenber
and fulfilled all its landlord s duties for those nonths. As
of Decenber 31, 2000, Defendant fully expected and had the
right to be repaid for those nonths. The paynent in January
for previously provided credit, services and interest is not
“new val ue” as required by section 547(c)(1). The paynment was
for rents attributable to periods that had al ready ended, and

therefore not “new’. Sapir v. Eli Haddad Corp. (In re Coco),

67 B.R 365, 371 (Bankr. S.D. N Y. 1986). The paynent in
January for previously provided credit, services and interest
is also not “substantially contenporaneous” as required by

section 547(c)(1). Id.
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However, the January rent and common area charges were
timely paid on January 5 for services to be provided in
January, per the contract, and were substantially

cont enpor aneous. See Bernstein v. RH Leasing (In re Wite

River Corp.), 799 F.2d 631, 632-33 (10th Cir. 1986)(Lease

obligations are due and payable as the | ease term progresses.)
The statute does not require the exchange be sinultaneous.

Grogan v. Laland Investnent (In re Garrett Tool & Engi neering,

Inc.), 273 B.R 123, 126 (E.D. M ch. 2002). See also Coco, 67

B.R at 371 (Holding that rent paynments 6 and 7 days | ate were
cont enpor aneous exchanges because the new val ue was a right of

occupancy for the whole nonth.); Arnstrong v. General G owth

Dev. Corp. (In re Cothes, Inc.), 35 B.R 489, 491 (Bankr. D

N. D. 1983)(A |l ease is an executory contract; each nonth the
| essee is obligated for that nonth’s rent and the | essor is
obligated to provide the | easehold for that nonth.)

This case may be unique in that the intent of the parties
is crystal clear and supported by the docunents and the
testinmony. This was a new contract. One bill was sent per
the contract, and debtor paid that one bill. There is no
confusion as to how the payment was to be applied or was
applied. The remttance advice and testinony of Ms. Norris

show t he exact amount attributable to January rent, January
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conmon area charges, prior rent and interest. The paynments
correspond to the comunications of the parties. The Court
finds that the intent of the parties was to pay as stated on
the remttance advice attached to the check

Plaintiff’s strongest argunent is that there was not new
val ue given to the debtor as required by 8547(c)(1)(A), citing

Lowrey v. U P.G Inc. (In re Robinson Bros. Drilling, Inc.),

877 F.2d 32 (10th Cir. 1989) and Charisma Investnment Co., N.V.

v. Airport Systens, Inc. (In re Jet Florida System 1Inc.), 841

F.2d 1082 (11" Cir. 1988). Lowrey holds that a Defendant is
entitled to protection of the contenporaneous transfer defense
only to the extent of value given. Lowey, 877 F.2d at 34.

Charisma I nvestment arguably stands for the proposition that

mere availability of vacant |eased prem ses is not “new

value.” Charisnma |Investnment, 841 F.2nd at 1084.1

II'n Charisma Investnent, the debtor had vacated its | eased
prem ses 19 nonths before its bankruptcy. 841 F.2d at 1082.
Bot h t he Bankruptcy Court and District Court found that Debtor
had not made use of the property and new val ue had not been
ext ended. The actual holding in Charisnma | nvestnment was not
based on this, however. Rather, the Eleventh Circuit held
that the landlord s forbearance to term nate the | ease could
not be new val ue, because in substance all that occurred was
that the debtors’ obligation to pay rent was replaced by an
obligation to pay an antecedent debt. Substitution of one
debt for another is excluded fromthe definition of “new
val ue” in section 547(a)(2). 1d. at 1084. The 11'" Circuit
st ated however, that had the debtor stayed and used the
property or found a subl esee, there may have been “new val ue”.

(continued...)

Page -15-



The Court finds Charism | nvestnent factually

di stingui shable in this case. Wiile in Charisnma |nvestnent,

t he debtor abandoned the property 19 nonths before bankruptcy,
in this case Debtor had just | eased the property and intended
to occupy it. There is sone evidence that during the fall of
2000 Furrs was taking steps to open the location as a store.
As it turns out, Furrs was unable to open the store and never
did occupy the prem ses. But, the evidence is uncontradicted
that the space was Furrs’ property and fully available to it
t hr oughout the relevant tinme period.

“New value” is to be determ ned at the tine of the
transfer, not later. Robinson 877 F.2d at 33:

Specifically, we ruled [In re George Rodnan,
Inc., 792 F.2d 125 (10'" Cir. 1986)] that val uation
of the transfer fromcreditor to debtor, in the case
of the release of a valid lien, was not required at
the time of the adversary hearing under the plain
terms of 8 547(c)(1l). Consequently, that the lien
on the well may have had no value at the tinme of the
adversary hearing was of no inportance, so |long as
it had value at the time of the transfer. See also
Jet Florida, Inc. v. Anerican Airlines, Inc. (In re
Jet Florida Sys., Inc.), 861 F.2d 1555, 1559 n. 5
(11th Cir. 1988).

(Enmphasis in original).
The fact that ultimately the space was not used is not

determ native of its earlier val ue. At the tinme of the

1(...continued)
| d.
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transfer Furrs intended to occupy the space. As to val ue,
this case may al so be unique in that value is relatively
clear. There is no evidence that the lease in this case was
not a fully negotiated arns |ength transaction between
sophisticated parties. The |ease was new, and this was the
first paynent. The Court presunes the negotiation process
resulted in a fair market value determ nation for the rent,
and finds that the estate was in fact replenished by that
value for the period of Debtor’s control.

This finding is also suggested by 11 U.S.C. § 365(d)(3).
That section requires a trustee to performthe obligations of
a debtor under an unexpired | ease of nonresidential rental
property until the |lease is assumed or rejected,
“notwi t hstandi ng section 503(b)(1).” In other words, |essors
are granted a claimthat has a priority simlar to an
adm ni strative expense without being required to establish

val ue or prove a benefit to the estate. El Paso Properties

Corp. v. &onzales (In re Furr's Supermarkets., Inc.), 283 B.R

60, 65 (10" Cir. BAP 2002). Section 365(d)(3) was added to

t he Bankruptcy Code in 1984, to remedy what | essors perceived
as a serious problens caused by prior law. 1d. at 66 (guoting
130 Cong. Rec. S8887, 8895 (daily ed. June 29, 1874)(statenent

of Sen. Hatch)). One of those problens was that often when a

Page -17-



debt or vacated space wi thout deciding whether to assume or
reject the |l ease, the debtor or trustee would stop paying
rent. |d. However, the landlord was forced to provide
current services (use of its property, utilities, security,
ot her services) wi thout current paynents. |1d. The |aw was
changed to require debtor-tenants to pay their rent, comon
area, and other charges on tine pendi ng assunption or
rejection. 1d.

Debtor filed its Chapter 11 petition on February 8, 2001.
On March 1, 2001 it noved for an extension of time to assune
or reject unexpired | eases of nonresidential property. (Doc
157). It alleges that while sone | eases may not be necessary
for operations, they may prove to be “bel ow market” | eases
that may be val uable to assume and assign. (ld. T 5). The
Court granted this nmotion, finding “The Unexpired Leases
constitute a major asset of the Debtor’s estate and are
critical to the Debtor’s reorgani zation efforts” and “The
Debt or has announced that it has commenced efforts to sell the
business. It would be premature to require the Debtor to
deci de whether to assunme or reject the Unexpired Leases until
its sale efforts have progressed further.” (Doc. 326). On
May 17, 2001, Debtor noved to reject this |ease (doc. 469) and

the Court ordered it rejected on May 30, 2001 (doc. 524).
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This series of pleadings denonstrates that the Debtor
considered the | ease potentially valuable until My 17, 2001,

and had taken steps to market it to third parties.

Ordinary Course of Business, Section 547(c)(2)

The Court finds that Defendant did not neet its burden of

proof for this defense. See generally DPI Food Products Co.,

296 B.R at 41-46 (discussing state of ordinary course of

busi ness defense in 10" Circuit).

Specifically, “To summarize, 8 547(c)(2)(C) requires that
[ def endant] successfully raise and prove that the paynments it
def ends were or are consistent with the (presunmably broad)
range of arrangenments that take place between creditors and
heal thy debtors in the applicable segment of the industry.”
Id. at 46. At trial Defendant presented its |limted dealings
with Furrs which only took place shortly before and during the

preference period. Under Clark v. Balcor Real Estate Finance,

Inc. (In re Meridith Hoffman Partners), 12 F.3d 1549, 1553

(10th Cir. 1993), cert. denied, 512 U. S. 1206 (1994), ordinary

busi ness terns are defined as those that occur with "healthy”
debtors. Therefore, Defendant’s history with Furrs does not

establish what is ordinary. Defendant’s only other evidence
of ordinary business terns was anecdotal testinony that

Def endant had sonetinmes gi ven extensions to other new tenants.
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Def endant did not establish what is normal in the industry.

Thi s defense should be overrul ed.

Subsequent New Val ue, Section 547(c)(4)

For the reasons set out above, the Court finds that
Def endant gave “new value” for the period of February 1
t hrough February 8 in the ampunt of one-quarter of the
February rent and common charges of $32,542.80, or $8, 135. 20.

| NTEREST AND ATTORNEY FEES

I n her Amended Conpl ai nt (see doc 27) Plaintiff sought
pre- and post-judgnent interest at the highest |awful rate
fromthe date the conplaint was filed, January 30, 2003, until
the judgnment was paid in full. It also sought attorney fees
and costs. In Defendant's Amended Counterclaim (see I1d.) it
al so sought attorney fees and costs.

In Turner v. Davis, Gllenwater & Lynch (In re | nvestnment

Bankers, Inc.), 4 F.3d 1556, 1566 (10th Cir. 1993), cert.

deni ed, 510 U.S. 1114 (1994), the Tenth Circuit discussed
prej udgnment interest:

The current bankruptcy code does not specify
whet her the bankruptcy court may award prejudgnent
interest to a prevailing trustee. 1n re |ndep.
Clearing House Co., 41 B.R 985, 1014 (Bankr. D
Utah 1984) aff'd and rev'd on other grounds, en
banc, 77 B.R 843 (D. Utah 1987). In the absence of
a statutory provision to the contrary, prejudgnent
interest may generally be awarded if 1) the award of
prejudgnent interest would serve to conpensate the
injured party, and 2) the award of prejudgnent
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interest is otherwi se equitable. Anixter v.
Hone- St ake Production Co., 977 F.2d 1549, 1554 (10th
Cir. 1992); EDIC v. Rocket G I Co., 865 F.2d 1158,
1160 (10th Cir. 1989). In bankruptcy proceedings,
the courts have traditionally awarded prejudgnment
interest to a trustee who successfully avoids a
preferential or fraudulent transfer fromthe tine
demand is made or an adversary proceeding is
instituted unless the anount of the contested
paynment was undeterm ned prior to the bankruptcy
court's judgnment. See In re Bellanca Aircraft

Corp., 850 F.2d at 1281; In re Indep. Cearing House
Co., 41 B.R at 1015.

In the instant case, the award of prejudgnment
interest to the trustee would unquestionably serve a
conpensat ory purpose. An award of prejudgnment
interest would serve to conpensate the debtor's
estate for appellants' use of those funds that were
wrongfully withheld fromthe debtor's estate during
t he pendency of the current suit. See In re Chase &
Sanborn Corp., 127 B.R 903, 907-10 (Bankr. S.D
Fla. 1991); In re Suburban Mdtor Freight, Inc., 124
B.R 984, 1005-06 (Bankr. S.D. Chio 1990); In re
H P. King Co., 64 B.R 487, 488-89 (Bankr. E.D. N. C
1986). Additionally, an award of prejudgment
i nterest would appear to be consistent with the
bal ance of equities.

More recent cases, although none in the Tenth Circuit, have
found that even if the amount is unliquidated, prejudgnment

i nterest can be awar ded. See, e.q., Phoenix Anerican Life Ins.

Co. v. Devan (In re Merry-Go-Round Enter., Inc.), 308 B.R 237,

242-43 (D. Md. 2004)(Citing cases.) Because the purpose of
prejudgnent interest is conpensatory rather than punitive, the
Court agrees with these cases. Therefore, the Court will award

Plaintiff prejudgnment interest.
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As to the rate of interest, the Court finds the Bankruptcy

Court's opinion in lnvestnent Bankers, Inc., 135 B.R 659, 669-

70 (Bankr. D. Co. 1991), aff'd. 161 B.R 507 (D. Co. 1992),

aff'd. 4 F.3d 1556 (10th Cir. 1993), cert. denied, 510 U S.
1114 (1994) persuasive. Therefore, the prejudgnment rate of
interest shall be the rate in effect under 28 U . S.C. § 1961 on
January 30, 2003. The postjudgnent rate of interest shall be
the rate in effect under 28 U.S.C. 8§ 1961 on April 15, 2005.
Both parties requests for attorney fees should be deni ed.

See Tuloil, Inc. v. Shahid (In re Shahid), 254 B.R. 40, 43

(10th Cir. BAP 2000).
SUMVARY

Plaintiff established a prinma facie case that the transfer
to Def endant was a preference, in the amount of $54,772.90.
Def endant sustained its burden of proof to show that the
January rent and conmon area charges were a substantially
cont enpor aneous exchange for new value in the anount of
$27,500.00 (rent) plus $5,042.80 (commn charges), and gave
subsequent value in the amunt of $8, 135.20. Therefore,
Plaintiff is entitled to a judgnment of $14,094.90 plus
prejudgnent interest. No attorney fees are awarded to either

side. Judgment will enter separately.
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G5
A

Honor abl e Janes S. Starzynski

Uni ted States Bankruptcy Judge

| hereby certify that on April 15, 2005, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or miiled to the listed counsel and/or parties.

Thomas D Wal ker

500 Marquette Ave NW Ste 650
Al buquer que, NM 87102-5309
Dani el J Behl es

226- A Cynthia Loop NW
Al buquer que, NM 87114-1100
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